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Atrorney.1.for the City of Blac¾foot

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTR1CT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

JOHN FREDERJCK BALL and JOAN
BALL,
Plaintiffs,
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BLAKE G. HALL being first duly s,.vorn upon oath, deposes and says as follows:
1. I am the attorney for Defendant City of Blackfoot, in this matter.

2. Attached hereto arc true and correcl copies of excerpts from the transcription of
the Depositions of Joan Ball and John Frederick Ball.
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J hereby certify that J served a true copy of the foregoing document upon the
following this ~day of August, 20 l 0. by electronic mail, hand deJive1y, mailing with t·hc
necessary postage affixed thereto, facsimile, or overnight mail.
David K. Penrod
MAGULRE & PENROD
14 l 4 East Center
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A I was in the hospital in loaho Falis.
Q. Which hosoital in Idaho Falls?
A E - what is it?
Q. Eastern Idaho?

7
A EIRMC.
8
Q. EIRMC is the acronym?
9
A. Yeah. Uh-huh.
10
Q, Eastern Idaho Regional Medical Center?
11
A Yeah.
12
Q. Does that sound familiar?
13
A. Uh-huh.
• . 14
Q. Is that a yes?
15
A. Yes.
j 16
Q. Who trans ported you from -- first of
I 17 all, let me strike that. Where were you being
· 18 transported to?
19
A To the assisted living facility in
20 Blackfoot
21
Q. Who is it that transported you there?
22
A I don t know the lady. It was their
· 23 van, the assisted living van.
24
Q. Did you make them aware during the
25 transport that you were uncomfortable?

Q. So you remember going to bed?

A That night, uh-huh.
Q. Do you remember the day before?

A Not particular.
Q. By that I mean do you remember what
activities you were involved in on February 24th?
A. What day of the week was it? Do you
know? I really don't. I really don't.
Q. ln any event, you recalf going to bed
on the evening of February 24th, 2008?
A Yes.
Q. You don't recall getting up on the
25th?
A No.
Q. You don't recall any activities that

1

ff~ . -.;,
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1 occurred on the 25th?
2
A No.
3
Q. You don't recall going to bed on the
4 25th?
5
A No.
6
Q. When is the next time you have a
7 recollection?
8
A March 5th of 20D8.
9
Q. And what do you recall on March 5th of
10 2008?
11
A I recall - f recall them taking 12 coming into my room and saying we're going to
13 release you, but we need to take another CAT scan
14 or something, I think. I don't remember anything
15 then for a while. And then I was being wheeled out
16 of the hospital, and I was put into this van that
17 they'd sent from Blackfoot And I had a pillow on
, 18 my lap, and I had my slippers on. And they put-19 they must have tied something around the wheelchair
20 or something. And we started out and the ride was
21 terrible, and I was very, very sick, and my head
22 was hurting I lost the pillow off of my lap. The
23 chair kept moving. I lost my slippers. And by the
24 time we got to Blackfoot, I was very, very ill.
25 But i remember it

FAG£

2 recall being awakened on March 5th, 2008?

against the City of Blackfoot. You're aware of

3 that?
4
A Yes.
5
Q. Do you recall the day that you were
6 injured at the -7
A. I don't remember anytning, honestly,
8 except going to bed on February the 24th.
Q. February the 24th of what year?
9
A 2008.
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

~
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I was so confused and.so sick, and l
' 2 don1 know if she ever looked back at me, l really
3 aidn't know, because it was just, you know, that
4 was - ;twas a trying drive.
5
Q. Did you ever come to learn how long
6 you were hospitalized?
7
A Did J? When the family told me.
, 8
Q. What did they tell you?
9
A They told me I'd been there ten days.
10
Q. So you had been in EIRMC for ten days?
' 11
A Uh-huh. Yes.
· • 12
Q. And then you were transported to the
I 13 assisted living facility in Blackfoot?
· 14
A Yes.
15
Q. How long were you there?
· 16
A l was there five days. And tien I
17 said I need to go home because I can -1 was just
18 completely immobile there. They tried to get me
19 down to physical therapy, but I couldn't handle it.
20 So I went home, and they got me home care.
21
Q. Who provided you with home care?
22
A. The facility in Blackfoot I really
23 don't -- I've got the record, but I don't know
24 right -- if you're asking me the name of it, I
25 don't know right offhand, There was two nice
~

I
I
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1 to any of the physicians?
A. That I'm under right now?
Q. Right.
A. We're paying them as we go along.
Q. So things are current?
A. Current bills, yeah. What I'm
' 7 incurring this last year. All the bills from 2008
8 have been paid that I incurred at that time of the
9 accident.
10
Q. In your complaint - have you seen the
11 complaint that was filed on your behalf?
12
A. Yes.
13
Q. In your complaint paragraph 5 states
I 1~ on the morning of February 25th, 2008, due to the
15 negligence of the defendant as set forth below and
16 defective design of the sidewalks and surrounding
17 landscape, ice had accumulated on the sidewalks
18 within the corporate limits of Defendant City of
19 Blackfoot and particularly on the portion of the
20 sidewalk surrounding and adjoining the premises
. 21 known as Blackfoot Municipal Swimming Pool.
22
Where did you get that information?
A. When I fell, just from what I've been
told, because I do not remember anything.
25 Absolutely. But I was told by my husband, who was

2
3
4
5
6

/ I
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A. They lived on Cleveland Street, which
is a block down from us. And I met her through -3 she would go to the swimming pool, and we got
4 acquainted there.
5
Q. As I understand it you would go to the
6 swimming pool on a regular basis?
7
A. Yes.
8
Q. When did you start going to the
9 swimming pool?
10
A. Four years ago when we started going
11 almost daily.
12
Q. So sometime in 2006?
13
A 2000 -- well, now it-- we went there
14 four years before I fell, so it would be 2004.
15
Q. So starting in 2004 you would go daily
16 to the swimming pool?
: 17
A. Almost every day, yes.
18
Q. Did you have a regular time that you
19 would go?
20
A. We would try and go between 6:00 and
21 7:00.
22
Q. In the morning or the evening?
23
.A.. Morning.
24
Q, Would you always go with your husband?
25
A. Yes.
PAGE 36

1 there, and by the lady that fell before me, but

2 she's passed away now.
3
Q. So what is it your husband told you?
4
A. That I got out of the car. We parked
5 beside Beth, who was the other lady. I got out of
6 the car, and I went to the front of the car. And
7 she was hollering for help, and he said! turned to
8 her and I said Beth needs help. And then I went
9 over to her, he said, and then I went up in the air
10 and came down and hit my head. But I do not 11 this is just what I'm told and what Beth told me.
12
Q. So you don't remember what the
13 conditions of the sidewalk were on that day?
14
A. I do not remember, no.
15
Q. And when you say in your complaint
16 that the sidewalk had a defective design, you don't
17 have any personal knowledge of that?
18
A. I don't.
19
Q. You identified Beth as this person
20 that you were going to assist?
21
A. Yes.
22
Q. Do you remember her last name?
23
A. Golson.
24
Q. And how is it that you knew Beth
25 Golson?

1
a. What was your purpose in going to the
2 swimming pool?
3
A. To swim and exercise. Water walk.
Q. Did you go only during the wintertime
4
5 or did you go year-round?
6
A We would go year-round.
7
Q. In the year that you started, 2004,
'
8 going to the swimming pool, did you ever have any
9 difficulties approaching the pool on its sidewalks?
10
A No. I don't recall any. But then
:11 that's --1 don't really recall if we did.
I 12
Q. In 2004 you went during the winter?
13
Yes.
A.
'
14
Q. Did you ever have a slip and fall on
15 the swimming pool premises in 2004?
16
A. Did i ever slip and fall on the
17 premises?
18
Q. In 2004?
I 19
A. Before they put the rugs down one day
20 I went on my rump because I was wet
21
Q. That would have been inside the pool
area?
i I 22
· 23
A. It was in the foyer.
Q. When did that happen?
24
25
A. I don't really remember. but I
I

4
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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things that you and your wife would do together,
would go swimming in the mornings?

that the sidewalk's a defective design is the
sidewalk does --there's not to_o much slope th_e_re.
And the bank where the lawn 1s and there's a 01g
pine tree there kind of slopes down a little bit.
And they were piling all that snow up there and it
would warm up in the day and it would run down on
the sidewalk. Then it couldn't drain the water.
There wasn't enough slope on the sidewalk to drain
the water. But how many sidewalks do you see that,
you know, with just -

P... Correct.
Q. Then she would go to the senior
citizens center occasionally and teach a course?

I,

A Correct
Q. As I understand it, you didn't go with

B her to take the course?
A No. No.
9
Q. Is that correct?
: 10
A. Correct
i ' 11
Q. You said you'd rather do other things?
12
! 13
A Well, yeah.
Q. What would you do?
14
A Well, if I wasn't doing yard work or
15
16 going out to do something at the school or - I
17 do - I've got to tell you. I've done countertops
18 probably for -- in eight or ten homes for grandkids
19 and kids and myself and I do all kinds of stuff
20 like that. You know, I build stuff. I build stuff
21 for our family reunion. So I got lots of stuff io
22 do thai l just do and she does what she wants to
23 do. We do get together and go swimming. That's
24 something we do together.
Q. So when she would do the Meals on
25

Q. Well, do you know whether or not the
sidewalk was in violation of the··
A No. There's no violation there.
Q. Let me finish. Sorry.

A. I'm sorry.
Q. •· whether it was in violation of any
zoning codes or any building codes with regard to
its design?

A. No. I guess when you see something
like that you say, well, why the heck didn't ihey
give a little slope to that so it could drain. But
who knows they're going to pile the snow there? I
mean, that's just an unwritten circumstance.
Q. Well, you have a home and have had
homes here in Idaho for a long period of time,

PAGE SO
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1 Wheels, you would not participate in that?
2
A Oh, yeah. I done the driving.
Q. Okay.
3
4
A Yeah.
Q. Why would you do the driving rather
5

1 right? You've owned homes in Idaho with sidewalks,
2 right?
3
A. Yes. Yes.
Q. Ever have any snow or ice accumulate
4
5 on those sidewalks?
A. Yes, I do.
7
Q. It happens every winter?
8
/-\, Yes. And I clean the sidewalk off and
9 the city comes by and plows snow on top and I've
10 got to clean it off again. They tell them don't
11 throw it in the street they say. So I got me a
12 snowblower so I can blow it over on my lawn.

6 than her?
A Wei!, because we had all these meals
8 here and she'd get the meals ready. And I'd say,
9 well, we're going here, and I'd drive there and
10 she'd take the meal up and meet the people and come
11 back and go to the next place. We had to drive all
12 over. It took us, what, a good hour and a half.
13 Started in Blackfoot and ended up in Fort Hall and
14 back around and back to the senior citizens.

6

7

0

13
Q. Now, your wife indicated that she
14 taught a course at the senior citizens center?
15

6

7

A Correct.

Q, Do you remember what that course was?
16
17
A Yeah. It was something aboui fit and
18 fall. It was just older peo~e learning how to
19 bend and Q, Did you take the course?
20
21
A r~o.
Q. You never went when she would teach
22
23 it?
24
A No. No. I was busy playing.
25
Q. So prior to this accident one of the

. 15
Q. And she said she also would go to the
16 senior citizen center on Wednesdays?
17
A That's where I played, yeah.
Q. And that's because you were playing?
A. Yeah. Uh-huh.
Q. What did you play there?
A Well, ! played -- on the first and
21
22 tr1ird Wednesdays I played in the harmonica band.
1
23 And on the second and fourth, I played drums in the
24 dance band.
25
Q. Do you still do that?
t

18

19
20
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2 embarrassed.
3
Q. You can attribute that to the fact
4 that your feet were wet?
5
A I was wet coming out of the pool. And
6 they didn't - they put mats down after that
7 because people walked all the time on that fioor.
8 And I just - my feet went out. I didn't hit hard,
9 but l hit, you know, just on my rear end and got
1O right back up.
11
Okay. No injuries?
12
A No.
13
Q. Is that correct?
14
A Yes.
15
Q. Sometimes we have double negatives so
16 we're just trying to clarify it.
17
A Yes.
18
Q. In the winter of '04 did you ever go
19 to the swimming pool when there was snow on the
20 ground?
21
A Yes.
22
Q. Did you observe what the condition of
23 the sidewalks were in '04 when you would go to the
24 swimming pool when there was snow on the ground?
25
A You know, I've always been cautious

a:

-

PAGE 38
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2

A. Yes,
Q. You say you teach this fit and fall

3 course?
4
A Yes.

I'

~ Q. Tell me a little bit more about that
; if youAwould.
What would you like tc know?

8
Q. Where did you learn -- you said you
9 got a certificate?
A At the college. You had to go through
10
11 a course that they showed you -- so that you could
12 teach it to others.
. 13
Q. So when you say up at the college,
14 you're referring to ISU?
A !SU college, yes.
15
16
Q. When did you take this course in fit
17 and fall?
18
A I took it in 2006, I think. Because I
19 taught it for two years, I think.
20
Q. Why did you choose to attend that
21 course?
22
A Why did I? I wanted to get some more
23 exercise besides the swimming. And they offered
24 fit and fall at the senior citizens, and it gave me
25 a chance to go walk and go down there and go to

-=---=----=---=-----=-===--=;,,,......

1 because I help teach fit and fall, which is stay
2 fit and we try not to fall. I got a cernficate in
3 that, and I helped teach it at the seniors twice a
4 week. And that's one of the main things that
5 seniors need to know is to be cautious and careful.
6 So I think I was.
7
Q. You observed that there would be
8 accumulation of snow and ice on the sidewalks
9 occasionally?
10
A. Oh, I'm sure. Yes.
11
Q. And you recognized that there was some
12 need for you to be careful and cautious so as to
13 avoid a fall?
14
A. Like I say, I try to-- it was always
15 on my -- I think as you get older it is. No matter
16 where, you have to be aware that you're not as
17 agile as you used to be.
Q. Would that have been true for the
18
19 winter of '04/'05?
20
A Yes.
21
Q. And for the winter of '05/'06?
22
A Yes.
Q. And for the winter of '06/'07?
23
24
A Yes.
Q. And then for the winter of '07/'DB?
25
I

#

' 1

1 remember falling on my rump and being very

PAGE 4 0 - - = = ~ - = = = = -

that class and then walk back home. So I got a

2 double exercise. And I always -1 always wanted
3 to stay fit And they asked me, they needed
somebody else to help with that. And I had taught
water aerobics in Mackay when we were there. So
they said they were starting a course again, would
I go -- would I be interested in doing that and
8 then helping teach the class, and l did.
Q. What is it that you would teach
9
10 people?
A To be careful as they walk and to
11
12 stand on one foot and then the other or to -- oh,
i3 we did so many different things. And use the bands
14 to - and how to catch yourself if you was going to
15 fall. Just would do different things different
l 16 times, but it was to teach people to be cautious.
And then after I fell and was better, I decided I
would go back and just be in the class. It didn't
I 19 take me very long to realize that l could not do
/ 20 that anymore. Soi didn't do that. But it's a
! 21
good class. It does teach you, seniors, how to
22 take care of themselves.
23
Q. What I guess I'm trying to understand
24 is is it a one-session lesson, or do you have
25 different lessons, and if I'm going to complete it

4
5
6
7

I:;

--
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1 work for them down there, too. Their ladder was
2 broke in the swimming pool and I took it and welded
3 it uo for them and fixed it. I'd just do a little
4 work for them, whatever needed to be done, you
5 know, just to do it
6
Q. Did you buy season passes to the pool?
7
A. Correct
8
Q. One for you and one for your wife?
9
A. No. It was a family. Family passes.
, 1O This year it was $350 for a season pass.
i 11
Q. So what was your normal practice as
12 far as attending the pool?
13
A Well, we liked to get up early in the
· 14 morning and go to the pool. You know, there's
15 usually a lot of people that come there to walk and
16 just lap swim. So -- and then she would come in
17 and she-when we were in Mackay, she was teaching
18 water aerobics and I'd play racquetball and then
19 I'd go swimming. She'd out swim me back then.
20 Anyway, I became an otter swimmer.

;~

116

j/
L
! 23

~-

~~i:~t

go into the pool?

Q. You never had any problems being able
24 to get from wherever you parked into the pool
during the winter of 2003/2004?

23 otter, back and forth, because you had to go 36
24 1lmes to swim a mile. I'm sorry.
25
Q. I'm glad. I thought that was great.

PAGE 40
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A I always look at the bright side of

1
A Not that I can recall other than that
2 one incident

2 stuff.

Q. You should. That's good.
4
A Yeah.
5
Q. And so for approximately four or five
6 years prior to the accident you and your wife would
7 go to the pool on a regular basis early in the
8 morning?
9
A Correct
10
Q. How often would you go?
11
A Anytime four or five times a week.
12 You know, just if something happened or we had to
13 go out of town - you know, with the posterity we
14 have, we get called out quite a bit.
15
Q, That's one of the blessings, isn't it?
16
A Great.
17
Q. So you would go four or five times a
18 week when you're in town, summer and winter?
19
A Correct.
Q, What I'm getting at is year-round?
20
A Correct.
22
a. So you had experience of negotiating
23 the sidewalks through all the seasons?
24
A Correct.
25
And did you ever encounter any

a.

--~--------~~~=,

I

~.- ~i~~a;n~~;;;;:;~:I to the

n
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1 problems with the sidewalks during the winter of
2 20D3/20D4?
I 3
A. Well, in the wintertime you've always
f 4 got snow and ice
5
Q. That's just part of living here in
f 6 Idaho?
7
A. Yeah.
1
Q. But my question is did you have any
1 8
9 problems·· either you or your wife have any
10 problems getting from the parking lot to the
11 swimming pool in the winter of 2003/2004?
12
A We didnt park in the parking lot. We
13 parked off the street right there in front
14 Because you go early, there was - sometimes, you
15 know, you just park wherever you can get in.
There's -- right infront is a place for the
. 17 handicapped people. Well, I could qualify for a
1 18 handicapped, but l don't want the handicapped. So
1· 19 we parked, you know, where there's an opening, pull
I 20 in and park.

r
I,

".l

"'

Q. You didn't have any problems in the

4 winter of 2004/2005?
5
A No.

6
Q. You didn't have any problems during
7 the winter of 2005/2006?
8
A No.
9
Q. You didn't have any problems in the
10 winter of 2D06/2007?
11
A No.
12
Q. So the first time you'd ever
13 encountered any problem was in February of 2008?
14
A Well, yes. That was a problem but it
was a situation more than a problem.
Q. Explain yourself to me, please.
A Okay. We pulied up alongside of Beth
Golson's pic.kuo. Now, Beth Golson is an older
lady. My wife walked with her. They'd come over
ana visit They was good friends. They walked.
And as we pulled up there, is what happened - now,
you know tnis Idaho weather. We nad this snow. We
23 had some nice warm weather, melted the snow off the
24 streets, but they piled the snow, you know,
25 cleaning sidewalks and stuff because it would drift

H
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You know, when I was on the fire
1
2 department, we worked with a lot of stuff. Then
...,1 when l worked on the street department, we done a
4 lot of sanding and stuff. So I knew there was ice
i
5 there. There was no doubt in my mind because the
I
6 day - you know, the day was warm and it would t1aw
7 the snow and then it would freeze at night. lt
8 happens all the time.
Q. So you were able to observe the ice
9
10 when you drove -; 11
A. I -Q. Excuse me. Let me just finish. Okay?
12
When you drove up to park at the pool
13
14 before you got out of your vehicle, you were able
15 to observe that there was ice on the sidewalk?
16
A r~o.
Q. I thought that's what you were telling
17
18 me. So help me understand. When did you observe
19 the ice?
20
A. I guess what I was saying is the
condition
was set up and I realized when she fell
21
22 that's what had happened. I didn't see anything.
23 I mean, the streets were dry, and as I stepped
24 around, all this happened all of a sudden, see.
And so when I'm kneeling there, I'm
25

1 in there.
2
And do you want me to tell the story,
3 what actually happened?
4
Q. Yes. That's fine.
5
A. Okay. All right. We pull up
6 alongside Beth's pickup. She drives this green
7 pickup. And my wife got out with her bag. I was
8 going to get out and come around on the other side
9 and then I locked the truck up, you know. And as
1O she got out, I heard her say Beth is down.
11
And I kind of come around and seen her
12 feet go up like that And I was around looking at
13 her and she was right- she wasn't any farther
j 14 than from here to those map signs from me and I
15 heard her head go crunch, and I thought-- no joke.
16
I knew it was slick and I could see
17 from the light, so I went over there and knelt by
18 her. And Beth is laying right there saying, I
19 can't move my leg. She's not moving. And I seen
20 someone down there in the light. She must have
21 been 18, 20 feet away. And I says, somebody call
22 911. We've got two people down here. She was just
23 laying there. Nothing. And I didn't know whether
24 she was dead or alive.
25
You know, she didn't--! don't think

1.

1

PAGE 42 - - - - - = = = = = = = = _ . . , ,

PAGE 44 ~ - - - - - - - - - - - ~ ~ , , , , ,

kneeling on the ice and she's not moving. Beth's
she took over two or three steps in front of the
2 saying, I can't move my leg. l see a lady and just
2 pickup when she went down because Beth was laying
3 about the time she -- I knew she was -- she's like,
3 just the other side of her pickup there.
4
oh, I'm so sick. And I thought, oh, man. And just
4
Q. So was she in the street when she went
5 right after that, it seemed like, here come the
5 down?
6 EMTs. They brought two units in. And they come
6
A Who?
7 over there and said, hey, this is slick. And J
7
Q. Your wife.
8 hollered, you'd better get some more ice -- or some
8
A No. It was on the sidewalk.
9 salt on this. This is slick here.
9
Q. Okay.
1D
Q. So you didn't see exactly what your
10
A. You know, you pull up. You step out
11 of your- over the curb onto the sidewalk where
11 wife was doing immediately before she fell?
12 you park there.
12
A She just went around the front of the
13
Q. Did you see what your wife was doing
13 pickup to see what had -- to help Beth -14
Q. But you didn't see -14 immediately prior to falling?
15
A. --butshedidn'tmakeit.
: 15
A. She was just laying there.
16
Q. Well, I'm talking about before she
16
Q. You don't know whether she was
17 reaching down to help Beth or not?
17 fell.
' 18
A No. No. I didn't get to see that
18
A What was she doing? Well, she got out
19 Vl'l°th her swimming gear to go around and she said
• 19 because I was coming around. But what I did see is
20 her feet go up and come down. And also another
20 Beth is down. She must -- she got around enough to
21 lady seen it too, so -21 see Beth laying there, and Beth must have said
22 something. I don1 know. But I heard her say,
22
a. Who is the other lady?
23 Beth is down. And then the next thing I - this
23
A. Jeanette Merrifield. She said I seen
24 all happened within seconds, and, boy, up her feet
24 JoAn's feet go up in the air and come down.
25 went and I come on around.
· 25
Q. What kind of shoes was your wife
1
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Q. But you don't know whether the cleats
2 were on them or not?

3
A. I don't remember whether the cleats
4 were on them or not, no, but they do have good
5 traction. But nothing, unless you've spikes, will
6 stop that ice.
7
Q. You didn't fall?
8
A. No. No. No.
9
Q. You were able to··
1O
A. When l seen this happen, I go this is
11 slick. I mean, you don't see somebody go down and
12 go running over there, too. It's this is slick,
13 watch it You know, I mean, that just k1cks in.
14
Q. Well, anytime you see someone down,
15 you take extra care because you don't want to fa/:,
·16 right?
17
A. Yeah. Correct
18
Q. And you said that you believe this
19 occurred on February 28th, 2008?
20
A Yes.
21
Q. In your complaint that was filed in
22 this case it says that this incident occurred on
23 February 25th, 2008. So I guess what I'm trying to
24 find out is is this written document right or is

i

1
A. No. lt was the 25th. What was I
2 saying, the 28th? I don't know why I was saying
3 the 28th.
Q. Like I say, this isn't a test.
4
A I tnink that's the last day of
5
6 February, the 28th, isn't it? There's only 28 days
7 in February.
Q. Most of the time.
8
9
A. But it was the 25th. Geez.
Q. And that's why I asked because I just
10
want
to make sure that you have a chance to explain
11
12 any -13
A Okay. Well, I'm sorry.
Q, •• any confusions that might arise.
14
15
A Yeah. It was actually -- it was the
16 25th. There's only 28 days in February. J guess
17 that's why I was saying 26.
Q. Now, in your complaint you say that
18
I 19 the city had actual knowledge of the condition of
20 the sidewalk that morning. What do you rely upon
21 for making that statement?
A Well, they must have had some
22
23 reliability because they'd salted up some of the
24 ways there where the light was shining on there.
25 You could see where the salt had been melting the

1 wearing on that
A. Well, she said she was wearing her
2
3 snow boots, which she wore in the morning anyway
4 when we went in the winter because they were nice
5 and warm and they nad good traction, you know.
6
Q. You say that's what she says. You
7 don't recall what she was wearing?
8
A No. That's what she was wearing. I
9 got al/ her clothes they cut off of her in a sack
10 stil! hanging in the closet
Q. So you still have those snow boots?
11
12
A. Yeah. Yeah.
Q. What were you wearing for shoes?
13
14
A. I was wearing some - we!!, what we
15 done is I bought some of these slip-on things
16 thafs got the cleats on them for snow. And to
17 tell you the truth, I don1 know if I had them on
18 or not, but I know l've wore them on my - I have a
19 pair. They're just a slip-on. You can just slip
20 your feet into them, butthey've got good s01es or,
21 th err.
22
Q. I understand you may own those, but
23 what I'm trying to find out from you is what shoes
'24 were you wearing on the day of this accident?
25
A. Well, l was wearing those shoes.

1
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ice. You know, salt melt makes ffttle holes and

2 then it will melt in the ice. You could see that.
3 When I'm kneeling down there, I could see where
4 they'd salted a ways up t~ere.
5
Q. Well, have you spoken to anyone who
6 has said that they had told the city prior to this
7 accident about the condition of the sidewalk that

8 morning?
9
A. No. I hadn't talked to anybody that
10 morning.
11
Q. In fact, you'd never complained to
12 anyone about the sidewalk?
13
A I hadn't, no. No. 1 just knew that
I 14 somebody wasn't doing their job, but: never did
1· 15 actually go in and say, hey, you'a better put some
16 sait on there. I never did do anything like that
17
Sometimes the lady was there and sometimes she
1
wasn't
You just kind of snuck in that early.
1· 18
19
Q. Also, in your complaint you say that
1 20
the sidewalk was defective in its design. How was
21 the sidewalk defective in its design?
22
A. Dia say that or is that-23
Q. That's what your complaint says, yes.
24 I can show that to you if you'd like.
A Well, the only thing that I could say
25
9
1
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Sam L. AngeJl (JSB #7012)
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NELSON HALL Pi\.RR Y TUCKER, P.A.
490 Memorial Drive
P. 0. Box 51630
Idaho Falls. ID 83405-1630
Telephone: (208) 522-3001
Facsim iJe: (208) 523- 7254

Artorneysfc1r the Cirr oJB!ac/~fcJOL

OF THE STATE OF IDAHO. fN AND FOR THE COUNTY OF BINGHAM

JOHN FREDERICK BALL and JOAN BALL.

Case No. CV-1CJ-328

Plaintiffs,

AFFIDAVIT OF REX ORGILL
\I.
I

THE CITY OF BLACKFOOT. JOHN DOES l

1

thn1 V,

Defendant.

ST.A TE OF lDAH O

)
)

55:.

County of Bingham

REX ORGILL, after being first duly sworn upon oath, deposes and slates as
follows:
1.

I am over the age of l 8 years and [ am competent to testify in this matter.

')

This affidavit is made on my own personal knowledge and obser\'ations.

3.

At al[ times relevant to this matter, 1 was the Building Official for tl1e City of

.4J'FIDA VIT OF REX ORGILL - I

10

/11/);r,{'

Blackfoot.
4.

l was alerted of the fact that Ms . .loAn Ball had slipped and fallen on ice on !he
sidewalk: outside of the Blackfoot Municipal Pool on February 25, 2008, and
instructed where Ms. Ball had fallen. The sidewalk has nol been changed since tbat
di:lte.

5.

On March 9, 2010, r conducted an inspection at the City of Blackfoo! community
swimming pool.

r inspected the area where Ms . Bcdl slipped and fel! on Febrnary2~ .

2008. The sidewalk was standard width and slope. The walking surfoce did not

show any signs of spaulding or weathering . The surface is slightly worn, yet still bas
adequate abrasiveness to provide for non-siip walki11g surface during wet weather.
No trip hazards were found that exceed ADA standards.
6.

.lJJ my opinion, the sidewalk where Ms. Ball fell was properly constrncted with the

correct grade and was in compliance with the applicable ADA standards and building
codes.
II

;;

II

II

//
AFf'(f)AVIT

or REX ORGL!..?
11

DATED this

1
/ 7 !:day of August, 2010.

CERTIFTCATE OF SERVICE

I hereby certify that I served a true copy of the foregoing document upon the following
this d_E__ day of August, 2010, by hand delivery, mailing with the necessary postage affixed
thereto, facsimile, or overnight mail.

David K. Penrod

_IX"] Mailing

MAGUIRE & PENROD

[ ] Hand Delivery
[ ] Fax
[ ] E-Mail

1414 East Center
Pocatello, Idaho 83205-4758

UJC:l•0/ 8/,J75 Hall\MSJ.affdvtOrgi/Lwpd
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l3L/\Kl-=. C HALL
S.I\M L ANGELL

'•i

NELSO~ 111\LL PARRY TUCKER, P./\.
490 Memorial Dri vc:
P.O. Box 51630
Idaho l·alls, ID 83405-l 630
Tclephone:(208) 522-300 I
Facsimile: (208) 523-7254
!de.tho Sime !3ar .Vos 1434 & 7012
;\Lturnevs
. J'ur the Cit\'
.

()r Blacldrlot

IN THE DISTRICT COURT OF Tl IF SEVEJ\iTH JUDICIAL DJ STRICT
OF THE STATE OF IDAHO. JN AND FOR THF COUNTY or BINGHA!v1

JOIIN FREDERICK BALL ancl JOAN
DALL.

Plaintiffs,

Case No. CV-20 I 0-328

MOTJON TO STRIKE

AFFIDAVITS OF FRED BALL,
\

.

JOAN BALL, .JEANETTE
.MERRIFIELD AND SHAUNA
.TllSTESON

THE CITY OF BLACKFOOT, JOHN
DOES l 1hru V.

Defendant.
DEFENDANT, City of Blackfoot c·thc City··y. by and through counsel of record. hereby
moves the court lo strik:c the a/'lidm·its presented by Plaintiffs in oprosition tu summary _iuJgmcnl.
This motion is hased upun Jdaho Rule of' Civil Procedure 56( e), and the following:
STANDARD

ldaho Rule of' Civil Procedure 56(c) provide.s 1ha1 '·supr,orting and oppo.sing affidavi1s shall
be made on personal knowledge. shaJJ set f'orth such facts as would br admissible in evidence. and

shall show affirmatively tl1a1 the affianl is competent ln tcstii) tu the rnat1ers stated hnein.·· I.R.C:.P.
5(,rc). Lay opinions lacking foundalion are not admissible, and should be excluded from the record

13

on summary judgment. See, Evans

1'.

Twin Falls County, 118 Idaho 210 ( l 990J("trial court may

permit the opinion evidence oC a non-expert if the opinion evidence is limited to those opinions or
inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear
understanding of his testimony or the detem1ination of a fact in issue.''); citing l.R.E. 701.

ARGUMENT
Defendant requests that the affidavits be stricken as follows:
1.

/\ffidavitofFreclBall:
a.

Paragraphs (3) and (4): There is no foundation for Iv1r. !fall's testimony in these
paragraphs. Mr. Bal ·s statement al the beginning of' each paragraph "I am now
1

aware" belies his claim that be had personal knowledge of these facts at the time of
the accident. On the other liand, if Mr. Bal I is purporting to perform a weather
reconstruction of the date in yuestion. l1c would need to establish his qualifications
for those expert opinions.
b.

Paragrapli (8): There is no foundation for Mr. Ball's testimony in this paragraph.
This paragraph includes opinion testimony that is based upon scientific, technical or
other specialized knowledge requiring that Plaintiffs demonstrate that Fred Ball is
qualified to give such opinions.

c.

Paragraphs (9) and ( l OJ: These paragraphs include testimony that is irrelevam to the
issues before the Court on summary judgment. The boots that plaintiff.Joan Ball was
wearing are irrelevant, as wt:re her general waJking habits described in paragraph
(] 0).

MOTION TO STRIKE MTIDAVITS or: FRED BALL. JOAN BAIL JEA/\FT'l'I-: MERRlf'IELD 1\ND SHAUN!, .IUSTESON - 2
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Arlidavil of Joan Ball:

2.

a.

Paragraphs (3) and (4): These paragraphs are irrelevant to the issues before the Cour1
on summary judgment.

b.

Paragraph (5): Ms. Bal I's statement ''due to the seriousness of my in.iurics" is opinion
testimony regarding causation of medicaJ injuries. Ms. Hall is unqualified to give
such opinions, and therefore, this paragraph should be stricken.

c.

Paragraph (6): The information contained in this paragraph is speculative. Ms. Ball
admits that she does not recall the accident, but stiJl attempts to testify that she took
caution when walking. To the extent that this testimony refers lo dates other than the
date of' llic accident in question, the testimony is irrelevant.

3.

Affidavit of Jeanette Merrifield:
a.

Paragraph (3): The witness lacks foundation to testify as to the causation of Ms.
Ball"s fall. The vvitness testifies that "it was obvious to me" tlrnt she fell on ice,
however, the witness does not state that she observed ice where Ms. Ball fell. The
fifth sentence of this paragraph should be stricken.

b.

Paragraph (5 ): The witness lacks fmmdation to testify about lhe "visible evidence"
of ice melt. This is lay opinion testimony. There is no indication in the affidavit that
the witness has qualifications and experience to know whether or not ice melt hacl
been applied. Specifically, the witness contradicts her own testimony when she says
that ice mel1 had not been applied, however, the sidewalk was '·wet looking.''

4.

Affidavil of Shauna Justeson:
a.

Paragraph (2 ): This paragraph contains testimony regarding "the vvccks leading up

MOTIO,I\J ·10 STf<IKL Al·TID1\ VIT~ OF FRLD Ll!\l,L.

./()/\,1\J

HAI.I,. JF1\Nf-TTL MERl<IFIELD /\ND SH/\l/N/\ JUSTLSOG - 3
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to Febrm1ry 25, 2008" but doc.:s not include testimony about the conditions on the date
of the accident. As such, it is irrelevant.
b.

Paragraph (3): The witness lacks fou11dation lo testily about the visibJc evidence of
ice melt This is lay opinion testimony. There is no indication in the affidavit that
the witness has qualifications and experience to know whether or not ice melt had
been applied. Further, this paragraph covers the time period in the weeks leading up
to February 25, 2008, and not the date of the accident. It is irrdevant.

c.

Paragraph (4): This paragraph is vague and lacks foundation. There is no date or
time of the alleged conversation. Further_ the subject matter of the conversation is
irrelevant.
CONCLUSION

The City ofBlackfoot respectfully requests that this Court strike the portions of the affidavits
as outlinecl herein.
DATED this

LfJay of October_ 20 I0.
,

////

~~HALL

MClTION T() STRIK!' Al-Fl[);\ VITI C>F FIZi;[J ll1\l ,I., JCMN ll/\LI_, JE/1t~::·rTf: M i'.l(IZll·1 El.DAM) SH1\UNA .IUSTL:so:~ ~ ,;
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CERTIFICATE OF SERVICE

1 hereby certify that I served a true copy of the foregoing ciocumenl upon the following lhis
_J__j_day of October, 2010, by hand delivery, mailing with the necessary postage afJixed thereto,
facsimile, or overnight mail.

Dc1vid I( Penrod
MAGUIRE & PENROD
14 14 E. Center
P.O. lfox 4758
Pocatello, JD 83:205-4758
Fax: (208) 232-5181

[}gi

Mailing

[ J !land Delivery
j r~ax
L

J Overnight Mail

L\IET\O 186.375 Hall\MS.I.Mo1S1rikei\flidav1ts.wpd

MOTION TO STIZIO: I:: /\FF! DAVITS (IF Fl{f:IJ fli\LL. JOAN BALL, .IEANFTTE Mm Rf Ff El SJ /\ND S/-l/llJN!1 .IU:iH,.'iON -

~
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DAVID H. MAGUIRE, ISB #2109
DAVID K. PENROD, ISB #6481
BLAKE G. SWENSON 1SB #6644
MAGUIRE & PEl\TROD
1414 E. Center- P.O. Box 4758
Pocatello, Idaho 83205-4758
Telephone: (208) 232-5167
I-AX: (208) 232-5181
Attorney for Plaintiff1

IN THE D!STIUCT COURT OF THE SEVENTH JUDICIAL DTSTRICT OF THE
S'IATE OF IDAHO, IN A:\JD FOR THE COUNTY OF BrNGHAM

JOHN FREDERJCK BALL and JOAN BALL
husband and wife,

CASE NO. CV-201 U-328
)

P Jaintiffs,

)
)

vs.

)

CITY OF BLACKFOOT.

)
)

Defendant.

RESPONSE TO DEFENDANT'S
MOTION TO STRIKE

)

----------------~·)

Plaintiffs, John Frederick Ball (hereinafter referred to as "Fred BalJ'') and JoA.11
Ball, by and through counseI of record, file this Response to the Defendant's Motion to Strike
Affidavits.

ARGUMENT
1.

Affidavit of Fred Ball:
a. Paragraph J & 4:

The two paragraphs are admissible and do not need any

additional foundation. The weather temperatures on the day before and the day of
the accident are facts that under Idaho Rule of Evidence 201(b) are capable of
accurate and ready determination by resort to sources whose accuracy cannot
Response to Defendant"s Motion to Strike
18

reasonably be questioned. A quick reference to the National Weather Service
archives will verify the temperatures on the days in question. When temperatures
rise above the point of freezing. ice melts.

\7\ 1hen temperatures drop below

freezing, water turns to ice. The freezing point of water is a fact generally known
within the territorial jurisdiction of the Court and does not require expert
testimony.
b. Paragraph 8:

In paragraph 8 Mr. Ball is making an observation based on his

understanding of the laws of gravity and the freezing point of water. Mr. Ball is
capable of observing the general slope of the sidewalk and surrounding landscape.
Mr. Ball is familiar with the known law of gravity and the fact that water flows
downhill. Mr. Ball is also familiar with the known freezing point of water. Based
on these two generally known facts, Mr. Ball made an observation based on his
own personal knowledge and understanding.
c. Paragraphs 9 and 10: Mr. Bali has stated relevant facts regarding the shoes his
wife was wearing on the day of the accident as well as her general walking habits
during the winter months. The Defendant has attempted to place blame for the
accident on the Plaintiff JoAn Ball.

These paragraphs in Mr. Ball's affidavit

merely stale that JoAn Ball took adequate precautions when she left her home on
the day of the accident.

What shoes the Plaintiff was wearing at the time of ihe

accident and her general walking habits are relevant, admissible facts.
2.

Affidavit of JoAn Ball:
a. Paragraphs 3, 4 and 6: Unfortunately, Mrs. Ball does not have any memory of the
date of the accident. Mrs. Ball is aware, however, of the boots she had purchased
to wear in the winter months. Her testimony corroborates Mr. Ball's testimony
19

that she was wearing the boots at the time of the accident. Mrs. Ball is also aware
of the training received and teaching she provided relative to walking carefully to
avoid falling.

Her testimony corroborates Mr. Ball and Jeanette Merrifield's

testimony that she did walk in accordance with her training and understanding on
the day of the accident.

Mrs. Ball's testimony is habit evidence that is both

relevant and admissible.
b. Paragrapb 5: Mrs. Ball is stating lay opinion that is based on her own perception
of the impact the subject accident had on her. There is no question that Mrs. Ball
slipped and fell. Mrs. Ball knows that she does not have memory of the day of
the accident and for approximately nine days thereafter.

There is really no

question that her memory loss is directly related to the slip and fall in question.
3.

Affidavit of Jeanette Merrifield:
a. Paragraph 3: Mrs. Merrifield made a personal observation relative to the slip and
fall of two women in very close proximity to each other.

She observed the

manner in which JoA..n Ball was walking immediately prior to the accident. Mrs.
Merrifield observed JoAn Ball's fall and how she fell.

She observed JoAn's feet

come up in front of her very quickly approximately two or three feet in the air, a
fact consistent with a slip rather than a trip.

It was "obvious"' to Mrs. Merrifield

that JoAn had slipped on an icy surface. In paragraph 5 of her affidavit, Mrs.
Merrifield states that she observed the sidewalk where the accident took place and
saw no evidence of ice melt having been applied, which supports her original
observation of a slip on an icy surface.

There is sufficient foundation for

paragraph 3 and nothing therein should be stricken.
b. Paragraph 5:

Mrs. Merrifield is offering lay opinion testimony based on her
20

personal observations relative to whether or not ice melt had been applied to the
area where the two women fell. Mrs. MerrifieJd observed a ''dark and wet
looking" sidewalk, which is consistent with a description of black ice.

She

observed an area where ice melt was applied and identifies an area where the ice
melt was not applied. She observed the difference between the two areas; they
were markedly different to her.

Mrs. Merrifield is merely stating her

observations. It does not take scientific, technical or other specialized knowledge
to know if ice melt has been applied to a sidewalk. 1f Mrs. Merrifield needs to
supplement her affidavit for the Court, she would be happy to do so.
4.

Affidavit of Shauna Justesen:
a.

Paragraph 2: Mrs. Justesen is providing corroborating evidence pursuant to Idaho
Rule of Evidence 40 l. The statement is relevant and should not be stricken.

b. Paragraph 3: Mrs. Justesen is providing corroborating evidence pursuant to Idaho
Rule of Evidence 40 l. It does not take scientific, technical or other specialized
knowledge to know if ice melt has been applied to a sidewalk.
c. Paragraph 4:

Mrs. Justesen 's conversation with Lorna Van Horn, the Pool

manager, concerning the condition of the sidewalk outside the Pool prior to the
subject slip and fali, is relevant to show that the City of Blackfoot was placed on
notice of the conditions of the sidewalk in the weeks leading up to ihe accident. 1f
Mrs. Justesen needs to supplement her affidavit for the Court, she would be happy
to do so.

21

CONCLlJSION
For the forgoing reasons, Plaintiffs respectfully request that

court deny the

Defendant's Motion to Strike.

DATED this

2.7

day of October, 2010.

enrod

MAGUI

, & PENROD

CERTIFICATE OF SERVICE

I hereby certify that I served a true copy of Plaintiffs' Rcspunsc to Defendant :S

Motion to Strike upon the following this

l-~ day of October, 2010, by facsimile and U.S.

Mail:
Blake G. Ha11
NELSON HALL PARRY TUCKER, P.A.
P.O. BOX51630

IDAHO FALLS, ID 83405-1630
FACSIMILE NO: (208)523-7254
this
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DAVID H. MAGUIRE
DAVID K. PENROD
BLAKE G SWENSON
MAGUIRE & PENROD
1414 E. Center- P.O. Box 4758
Pocatello, Idaho 83205-4758
Telephone: (208) 232-5167
FAX: (208) 232-5181
Idaho State Bar No.: 2109
Idaho State Bar No.: 6481
Idaho State Bar No.: 6644
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Attorney for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM
JOHN FREDERJCK BALL and
JOAN BALL, husband and wife,
Plaintiffs,
vs.
CITY OF BLACKFOOT,
JOHN DOES I thru V,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2010-328

AFFIDAVIT OF DAVID K.
PENROD IN RESPONSE TO
DEFENDANT'S MOTION FOR
SUMMARY .JUDGMENT AND
MOTION TO STRJKE

----------------STATE OF IDAHO
:ss
COUNTY OF BltNNOCK

The undersigned, David K. Penrod, being first duly sworn, deposes and states that:
1. I am the attorney of record for Plaintiffs in the above entitled action. The facts that
are set forth below are based on my personal knowledge.
2. Attached hereto are true and correct copies of the complete transcripts of the
Depositions of JoAn Ball and John Frederick Ball, which are provided in support of Plaintiffs'
Response to Defendant's Motion for Summary Judgment and Plaintiffs' Response to Defendant's
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Motion to Strike.
3. Copies of excerpts from the transcription of the Depositions ofJoAn and John
Frederick Ball attached to Plaintiff's Response to Defendant's Motion for Summary Judgment
are true and correct copies of the originals, extracted from the refercnced deposition transcripts.
Further the affiant sayeth naught.

DATED this llday of October, 2010.

STATE OF IDAHO

)

COUNTY OF BANNOCK

:ss
)

_&h.'&.c

_,

2010. before me, a Noiary Public in and for said
On this"2day of
County and State personally appeared David K. Pemod, known to me to be the person whose
name is subscribed to the foregoing instrument and acknowledged to me that he executed the
same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

qanill *AJ»!

Nciy Public f;Idaho
(SEAL)

Residine: at Pocatello, Idaho
My Co~ission Expires: 3/14/
I'-/
r7
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CERTIFICATE OF SERVICE
J hereby certify that 1 served a true copy of the Affidavit of David K Penrod in Re!>ponse

to Defendant's Motion for Summary Judgment and Motion to Strike upon the following this ;;?2_
day of October, 2010, by facsimile and U.S. Mail:

Blake G. Hall
NELSON HALL PARRY TUCKER, P.A.
P.O. Box 51630

Idaho Falls, f dahu 83405-1630
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

I

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BINGHAM

JOHN FREDERICK BALL and JOAN BALL,

)

)

) Case No.

Plaintiffs,

CV-10-328

VS.

THE CITY OF BLACKFOOT,
thru V,

uOHN DOES I

Defendant.

DEPOSITION OF JOAN BALL
Wednesday, June 16, 2010, 9:00 a.m.
Pocatel 1o, Idaho
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.:;:N THE DISTRICT COURT

THE STATE Of IDAHO,

or

.or

THE SEVENTH JUDICl.b-_j_, DJSTRlC
.• T

:it-.i AND

FOR THf; CO'JM'!"'Y Of

BING~

r

~

:

I'

!I :

JOHN tRSD£RlCK BALL ond JOAN HALL,

Plain ti !ts,

PAGE 3
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JOAN BALL

BY MR.

J-tti.l.:.. .•. , .•. , . . . . . . • . . . • , . .

, .• , , .• , .•.

Case No,

CV-lD-32&

VS,

1'HE CI 'J'Y Of BIJ\CKFOOT, JOHN DOES T
l.t.O. V

1

Dcfendan~.

No.
D~POSTTJON Of JOAN BALL

1.

Wednesd~y, Jtine 16, 2010,
Pocacello,

9:00 a.m.

Plaintiffs' Hespor1Sl!!-, cc, U'....:!enc,;.:1.n·_
First Set of JnLcrroqa~0=ief ar:~
Requests

2.

laahG

tor·

P.!""ouuc:..;_c;n of..

1

f,

Doc\..1:-ne-nt:i:::,

TYJ)eG Nor.e.s, .•.. , •••.•••.•• , •••...••.

sandr a D. Ter .:.-i...!. 1,
RPR 1

CSR
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DEPOSITIW Of JOA)-; BALL

BE: IT REf'-'tEMBERED that the deposi!:ion of JoJv;
Ball was taken by the attornev for :ne defendei.nt at
the o!fice of Maguire u Penrod, locuced at 1~14 Lase
Center, Pocatello, Idaho, before Sandrc: D. Tcrri.2.1,
Court Reporter n.nd Notary Publj_c, in uno ~or ~he State
of Jdaho, on Wedne,qday, June 16, 2010. c:.omnc.n::::ing at
the hour of 9:00 a.ni., in the abovP~enr.i'.:led mntt.e=.-.
APPEARANCES

(The deposition proceeded at 8:59 a.m.
as follows:)
JoAn Bali,
produced as a witness at the instance of the
It 5 defendants, having been first duly sworn, was
! i 6 examined and testified as follows:

n
' 7

for the Defendant:
NELSON HALL PAAR'!' TUCKER,

P.A.

B'r:
BLAKE G. HALL
4 90 Memo.cial Dri.vc
Po.st

ottice

B:.:ix 51630

Idaho falls, Idaho
( 208 i 522-JOO!

03405-1630

for the Plaintiffs:
MAGUIRE & PENROD
BY:
DAVIO K. PENROD
1414 ~ast Center
Post Office Box <7 58
Pocatello, Idaho D320S-~~S8
[2DB; 232-5167
A.l.so Pre.sent;

Katie Cooper

8
MR. HALL: Let the record refiect this is
9 the time and place for the deposition of JoAn , 10
THE WITN::SS: It's JoAn.
11
MR. HALL It is JoAn Thank you. JoAn
12 Ball, in the case of John t=rederick Bali and JoAn
13 Ba Li versus the City of Blackfoot iri Bingham Couniy
14 Case No. CV-2010-328 and that this deposition is
being taken pursuant to notice and can be used for
1 15
': 16 ali purposes permitted for under the Idaho Rules of
17 Civil Procedure.
18
' 19
EXAMINATION
'20 BY MR. HALL:
21
Q. Mrs. Ball, we met just before this
22 deposition started, And my name is Blake Hall and
1 23 I represent the City of Blackfoot, and I'll be
24 asking you some questions today, And I'm sure your
I 25 attorney has spent some time talking to you, but we

r
I

'---'-~~--------=---~-~--~----'
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1 answer my question, then I've got to stop talking
always like to kind of get.this on the record as
2
so you can talk, because the court reporter can't
2 well. And that is, first of all, will you state
3
take
down two people talking at the same time.
your full name and spell it for the record?
4
Then when you answer the question that
A It's JoAn, J-o capital A-n, Elizabeth
. 5 I've only asked half a question to, then I've got
j 5 Ball
6 to re-ask the question and you get to answer it
6
Q. Would you like me to refer to you as
7 again. So the best thing to do, if we can do it,
7 Mrs. Ball or JoAn, or what's your preference?
8 is if you'll be patient and wait until I finish
8
A JoAn is fine.
9
asking the question before you start to answer, and
9
Q. Have you ever had your deposition
1O I'll try to be patient and wait until you fully
10 taken before?
11 answer the question before I ask you another
11
A No.
12 question. Does that sound fair?
12
Q. As your attorney explained to you, the
13
A. Yes.
13 purpose of the deposition is for us to attempt to
14 ascertain information and facts that you have that
· 14
Q. Another rule that we have to follow is
15 are relevant to the lawsuit that you filed against
• , 15 we often communicate with one another in normal
i 16 the City of Blackfoot. This is not an endurance
• 16 conversation by nodding the head up and down for
' 17 contest, so anytime you want to take a break, say,
17 yes or side to side for no. The court reporter
· 18 Blake, I'd like to take a break or, say, mention it
18 can't take down nods of the head or shakes of the

~

i;

1
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! ,~;

=e~~:k:t:o~~:~:,ou want to take a break, and

21
A. Okay.
22
Q. I'll be asking you a series of
23 questions. Even though you and I think we're doing
24 a lot of work today, the court reporter is doing

I

I

I
I

!

j'
1,

1·

:~~d~ti!:::i~t::)::-~:~e;nodu~~~~~: :;~i:,ethose

f

121 letters all come out about the same in a written
: 22 format, so we need to say yes or no where
23 appropriate.
j,: 24
A Okay .

[,_,.'.!

...
• 2_5_m_o_s_t_of_th=e=w_o=r_kb_e_c_au_s_e_sh_e_'s_ta_k_in_g_d_o_wn~=-~J ._:2_s==-Q_.~A_n_d_,_fin_a_ll_y,_i_fy_o-u_d_o_n'_tu_n_d_e_rs_ta_n_d_ _

---sin P~~:,~~:~dq~:: ~: ti~:~:~~:'i:~~~e~;~~g

8
2 '::::-~:-~s-t:-~-~-se.-~~-~:-~-:h-a~-~-!o-ed-:i-~.d--o~-~-:u-esd-et-~-f

,:

~_J

le

/r./.:

follow.
answer it. You might not understand it because
MR.
HALL:
Let's
go
off
the
record.
:
it's
just a stupid question. Attorneys, you know,
~
1
5
(A discussion was heid off the
; 5 they a~k du.m_b questions sometimes or questions that I
1
6 record.)
6 are unintel/Jg1ble. If I do that, don't feel bad
t
1
7
(Katie Cooper joined the deposition.)
l 7 about pointing it out to me, because I want to make
f
8
MR. HALL: Let's go back on the record.
.1 8 sure that the questions I ask you thaf you
!
9 While we were off the record Mrs. Ball's
9 understand them and that your answer is intended to /
; 10 be responsive to that question. Okay?
' 10 granddaughter, Katie Cooper, has joined the
/ 11 deposition, and she is here both for moral support
11
A Yes.
I
1
12 and to obseNe her grandmother for health concerns;
, 12
Q. With that we'll kind of proceed
• 13 is that accurate.
t 13 forward.
1
14
KATIE COOPER: Uh-huh. Yes.
14
A Okay Yes
I
, 15
Q. BYMR.HALL: We'llgobacktowhere
i: 15
Q~ What.isyo~rcurrentaddress?
:
. 16 we were then.
! : 1~
A 640 East Judicial Street
/;
, 17
A Okay_
I1 1t
Q. And that is in Blackfoot, Idaho?
f
18
Q. In order for this deposition to be as
1·: 18
A Blackfoot, uh-hun.
I/
i 19 clear as possible, because someone may have to read : 19
Q. How long have you resided at that
20 it at some time in the future, it's important that
/ , 20 address?
21 we follow certain rules. Some of those rules are
21
A Since 2002.
11
1
22 that even though you want to get this over with and
, 22
Q. And who resides there with you?
;
23 you may want to answer my question about two-thirds I 23
A My husband
,
24 of the way through my question because you know
I 24
Q. And his name?
:
· 25 what my question is going to be, if you start to
25
A John Frederick Ball.
/:

!

l

I

I
I

I

I

t
i_·.;
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:entioned him, John Frederick
Ball, as your husband. When were the two of you
married?
A. August 5th, 1950.
4
5
Q. Somehow when I ask these questions
i 6 you're going to get them right, and if I ask them
7 of him he may struggle. So we'll just asl( you
8 probably··
9
A. Oh, he knows when we were married.
10
Q. He knows that one. Was this the first
11 marriage to both of you?
12
A Yes.
13
Q. Have there been any children born of
• 14 that marriage?
15
A Five.
( 16
Q. Starting with the oldest could you
j 17 tell me the name of that child?
f 18
A Marsha --wait a minute. My oldest
19 daughter is named Marie Carolyn Armstrong.
20
Q. And how old is Marie?
21
A She was born in '51, so she's 59.
22
Q. And where does she reside?
·• 23
A. She resides ir. Saratoga Springs, Utah.
/ 24
Q. Your next child?
25
A. Is John ~redenck Bal!, Jr.
SHEET Q~

!

1 dean of religion at BYU in ~tah.
~2
Q. And one more child?
A Now we'll get to Marsha.
Q. I almost started you on the wrong end,
4

I
t

I

I

II ~

didn't I?
A Yeah. Marsha Lee Stark, and sne
resides in Shelley, and she was born in 1959.
, 8
Q, So she's about 51 this year?
9
A. Yu::i
I 10
Q Is she employed?
11
/
Yes. She's a school teacher in idaho
Falls.
12
F 13
Q Congratulations. It sounds like
1
14 you've. had a very prosperous and s1Jccessfui famity.
15
A They're very proliflc I'll tell you
16 that.
17
Q. I take it you have lots of
18 grandchildren?
19
A. We have 36 grandchildren And we'll
20 have 82 great-grandchildren come November. so I
21 would say we have quite a posterity.
Q. Congratulations. That's wonderful.
1 1 22
b

!

I

Jf_

~,'I

l
fl/

1

f
1

1

1

... 23

.

f.~

I

,'

?

24
Q. And where were you raised?

1 PAGE ~~ -A-nd_h_o_w_o-ld-is_J_o_h-n?_ _ _ _ _ _ __,,,
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j

~
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i

~~ In Pocatello.

2
A. He was born in '52, so he's 58 this
Q. ~id you attend school in Pocatello?
r:I{
, 3 year.
1 3
A 'r es, I did.
4
Q. And where does he reside?
4
Q. What is the last level of schooling
5
A. He resides in Blackfoot
i 5 that you completed?
1
6
Q. I should ask with regard to Marie, is
6
A. i didn't finish the seventh grade. My
7 she employed?
J 7 mother died, and my father pulled me out of sc;hool
8
A. Yes. She works for the American Fork
!' 8 to take care of the family. At that time I thought
9 clinic in American Fork, Utah.
J 9 it was great, but it didn't take me long afterwards
·
10
Q. And John Jr., is he employed?
1O to realize it wasn't so great
~
11
A. He's administrator of the charter
11
Q. So sixth grade would be the last
f
12 schools in Blackfoot.
12 formal-·
I'
13
Q. Your next child?
13
A. ;::ormal, yeah.
f
14
A. Is Leslie Albert
14
Q. -- year that you had completed?
15
Q. AndhowoldisLeslie?
15
A. Yeah. lhatetoadmitit
1
16
A Leslie was born in 1953, so he's 57
16
Q. Different times.
I:
17 this year.
17
A Yeah. Differenttimes.
18
Q. And where does he reside?
18
Q. And it certainly hasn't affected your
l
19
A He resides in St. Ant~ony, Idaho, and
19 ability to raise a wonderful family.
f
20 he works for Idaho bank- Ban!< of Idaho.
i 20
A. Yes. Ive been oiessed.
~
21
Q. Your next child?
1· 21
Q. You said that you and your husband
l
22
A It's Terry Briggs He was born in
· 22 were married on August 5th of 1950?
ff
23 '55, so he's 55 this year.
23
A. Uh-huh
24
Q, And where does he reside?
. 24
Q. Where were you married?
j
...2_5___
A=.-H,_e_re_s_id_es_in_un_d_on_._u_ta_h._a_nd_he_'s_=--=='l ....2_s___A_._w_e_w_e_re_m_a_r_rie_d_in_P_o_c_at_e1_,o_.---....... _ j
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Yeah. We bought a motel in Mackay
• ! 2
because my son was there working at the bank. And
· 3 we stayed there until 1951. And then my husband's
4 hip went really bad and he couldn't handle work.
5 So we came -· went to Idaho Falls. We moved around
6 a little bit. Went to Idaho Falls then arld stayed
7 there until he had hip surgery and was better.
8
Then we bought an RV park in
9 St Charles, Idaho, a little convenience store.
10 And we couldn't handle the convenience store
11 because it was so many hours, so we just stayed
12 with the RV park until we decided to sell it and go
13 on a mission. So we came back then ·to Idaho Falls
14 and sold our home that we had bouglrt there when we
15 sold the RV park and went on our mission, and then
16 we came back and settled in Blackfoot.
17
Q. I'm going to try to go back through a
18 little bit because there were some dates that were
. : 19 less than clear, and we just want to clarify some
20 of the items.
1
21
A Okay.
22
Q. As I understand it you came back to
· 23 Pocatello in about 1961?
, , 24
A. Yes.
Q. And your husband went to work for the
, 25

Q. And did you reside in Pocatello for
1
2 some period of time after that?
A. Yes, uh-huh. We resided in Pocatello
3
4 untii we - iet's see, I've got to think. 1959 he
5 left the fire department, and we went to California
6 because his best friend wanted him to come down
7 there and learn how to lay bricks. So we went down
8 there, and we came back in 1961, It wasn't what he
9 wanted. And then he went back to work for the City
I 10
of Pocatello.
Q. So from '59 to 1961 you lived
11
12 somewhere in California?
13
A Uh-huh. In Irvington
Q. ln '61 you came back to Pocatello?
14
, 15
A Uh-huh.
16
Q. Is that a yes?
17
A Yes. Yes.
18
Q. That's okay. You're not the first
19 person that J've ever asked that question to, and
20 you won't be the last.
21
Do you need any water or anything?
, 22
A No.
'. 23
Q. You said that your husband was a
' 24 fireman prior to leaving Pocatello?
25
A. Yes.

PAGE
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•

I

I

1

"""=-~----------====--i'-----------~~====~~
. PASY 14 --------===---<
?AGE 16 --==-----~----1
Q. And then when he came back to
2 Pocatello in '61, he went back to work for the
3 city?

4

A Yes. He went on the street department

5 then.
6
Q. Did you raise your chiJdren then in
7 Pocatello?
A Yes.
9
Q. When did you move to Blackfoot?
10
A We moved to Blackfoot after we came
11 back from our mission in 2002.
12
Q. So you lived in Pocatello up until the
, 13 time you went on a mission?
14
A Yeah. In 1982 my husband had hurt his
15 back, and we went down to my daughter's and stayed
16 there with her for a couple of years. Then he came
17 back and went back to work for the city. I think
18 I'm right. And then we've been here ever since.
19
KATIE COOPER: No.
20
THE WITNESS: No. r~o I'm sorry. We
21 bought a motel in Mackay after, in 1986, and we was
22 there till he - I have to think sometimes for a
23 minute.
24
Q. BY MR. HALL: That's okay. This isn't
25 a test. This is just your best recollection.
8

~2

street department for the City of Pocatello?
A Uh-huh. And then he went to - he got
3 an opportunity to go to Wesiern Equipment And I
4 think that was probably about a year after that
5 that he went to Western Equipment, and he stayed
6 there until he retired from there and we went to
7 Mackay.
8
Q. Okay. Now, your husband hurt his hip,
9 I take it, at some point, and you went to Utah and
10 lived in Lindon, Utah, or Saratoga?
11
A. Yeah. At that time my daughter was
! 12 living in Highland, Utah.
' ! 13
Q. Okay. And then at some point after
/1.·: 14 you came back here then you bought a mote/ in
: ! 15 Mackay. Which motel was it?
; 16
A Wagon Wheel.
i 17
Q. I've stayed there many times.
; ' 18
A Have you?
19
Q. Yes. Have a great baseball tournament
20 that they have out there, or softball tournament,
1 21
every year, and we used to go out and play and stay
22 there. You might have owned it when I was there.
23
A. When we bought it it was pretty run
24 down, and we built it up. But it's a lot of work.
25 And he got to where he could not -- with the pain
'

J
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Q. So how many years did you have the
3 Wagon Wheel?
4
A. We bought it in 1986 and left in '91.
5
Q. Then you said you lived in Idaho Falls
6 for some period of time?
7
A. Just a short period oi time when we
8 were getting ready for our mission.
9
Q. And you also lived in St. Charles for
10 a while and had an RV park there?
, 11
A. Uh-huh. WelL we went there -- wait.
12 I'm telling you wrong. We bought -- when we lived
i 13 in Idaho Falls, then we bought -- we seen in the
I 14 paper. His hip got better. And we're not people
15 that can just sit around. So we seen that they had
1
16 this little convenience store for sale, and we
17 thought, well, we could probably do that
1
18
So we went down and looked at ii, and
19 we went ahead and made arrangements to buy it. And
20 then we bought a lo! across the street because my
21 husband said we might just as welt put in an RV
, 22 park. So we did that in 1990 -- let's see, 1992,
i 23 yeah, because it was the year afterwards. And we
24 got that. And then we decided we needed to go on a
~ 25 mission. So we sold the RV park and went back to

1

!

·

2
, 3

~~

=W=h-er_e_d-id_y_O_U=go_o_n_y_o_ur_mi_i_SS=io=n=?=~~aa=s·

A Nauvoo.

•

Q. Nauvoo. Great. Was it a on!!;;-year

·
·1
.
1

4 mission or longer?

5
A 18 months.
6
Q. How did you and your husbaind enjoy
7 that?
8
A. lt was - it was a lot of work, out it
9 was a time you always remember
10
Q. Did you work -11
A It was a good time.
12
Q. Did you work in one of the vttsitors
r 'i 3 centers or the Nauvoo House?
i 14
A. i worked in all of the sites as a tour
• 15 guide And my husband worked as -well, they got
· 1E him as an appliance repairman, but he did
everything.
Q. He was the handyman?
A He was -- he is a handyman.
Q. Then after your mission you came back
to Blackfoot?
A Uh-huh.
Q. And settled at 640 East Judicial?
A Yes. In 2002.
Q. What ward do you live in now?

1
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1 Idaho Falls and sold the horns we had there, and
2 then we went on our mission.
3
Q. I'm trying to remember where
4 St. Charles is, but isn't it somewhere between here
5 and Preston?
6
A It's-· yeah. But it's more -- let's
7 see, you go th rough Montpelier and out through
8 Uoerty and up that way over towards the Utah -9 over towards Park City- not Park City. What is
10 it where they raise all the raspberries. i forget
' 11 Garden City. Garden City. It's before you get to
12 Garden City. It's on the idaho side, and Garden
13 City is on - it's just a little place
i 14
Q. Over by Paris?
: 15
A Yeah. Past Pans.
, 16
Q. Okay. You say that you went back to
17 Idaho Falls and then went on a mission. What ward
18 did you leave out of?
19
A We left-- we sold our home there, and
r 20
we went out and stayed at my son's until we got our
· 21 mission call, and so we left from his ward. And I
· 22 really don't remember what ward it was because we
23 were there such a shorHme, but that's where we
24 left for our mission. But it was in -- he lived
25 out of -- I think it's Thomas, but I'm not sure.

1
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A 2nd. We've always been in 2nd Ward.

l

I

Q. Who is your bishop there?

A. Cook, Collin Cook.
Q. Are either you or your husba11d
currently employed?
A My husband works as a handyman at the
charter school when they need little jobs done. It
isn't a steady employment. lt's just when things
9 come up that he can do, then he goes out there and
: 10 does it.
Q. And yourself?
; 11
12
A No.
i 13
Q. When's the last time you were
14 employed?
15
A 1982.
16
Q. In what capacity were you employed in
1982?
,; ·.i 17
I Ii 18
A. I was the yield analysis foreman at
19 the American Micro.
Q. Here in Pocatello?
:, I, 2'I
A. Uh-huh.
Q. Is that a yes?
22
23
A Yes.
24
Q. I don't mean to offend you. I just
25 want to make sure I have the record clear.

I

I'

i

I
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23 mission?
24
A Yes.
Q. What are the sources of income that
25
1
2
3
4
5
6

7
8
9

10
11
12
13
14
15
, 16
17
1

'

18
19

20
21
22
23
24
25

you and your husband currently have?
A. We have our social security. And we
have a little rental house on South Street And
then he has a small PERSI, and whatever he makes -you never know at the school. It's not very much.
That's it
Q. Can you tell me approximately how much
you and your husband receive from social security
on a monthly basis?
A He gets 1,100 - about-- no. I'm
telling you wrong. He gets 1,070, I think it is.
And I get 720-- 750. I only add them together.
Q. Together what do they come to?
A. They come to 1,754.
Q. And then you say you have a little
rental house?
A Yes.
Q. Where is that located?
A It's on South Street
Q. In what city?
A. Blackfoot
Q. Is it paid for?
A Yes.
Q. And it's rented?
A Yes.

year?

20
A It was 4,000-1 think it was 4,300,
i 21 I think, because they did some extra work.
Q. Have you ever been a party to a
'22
I/ 23 lawsuit before?
A A lawsuit before? No.
Q. This is your first time?
: 24
25

22 employment at about the time you went on your

?AGE 22

1

I

Q. And how much is the rental that you
i
2 receive?
a, ,.;'l
A We receive off of that 575.
Q. And you said your husband has a
4
5 small -·
6
A Yes. $73 a month.
Q. $73 a month from PERSI?
7
8
A Uh-huh.
Q. Does he have any other pensions?
9
10
A No.
Q. You said that he is part-time employed
I 11
: 12 at the charter school, and that income is fairly
· , 13 erratic?
14
A It's very erratic. It never ls over
15 4,000.
Q. 4,000 a year?
· 16
,:17
A Uh-huh.
, : 18
Q. Do you recall what it was this past

A That's fine. That's fine.
i
I 2
Q. I assume that is the last time you
3 were employed for a third party -4
A Yes.
Q. -was in 1982. But it's fair to say,
5
6 isn't it, that when you were operating the motel in
7 Mackay in '86 to '91, you certainly considered
8 yourself employed then?
9
A Yes. We were self-employed And also
, 10 in St Charles.
Q. That was going to be my next question.
· 11
12
A Sorry.
Q. No, that's fine. You considered
13
14 yourself self-employed when you lived in
; 15 St. Charles and owned the RV park, right?
16
A Yes.
Q. You sold the RV park eventually and
17
: 18 then went on a mission?
19
A. Yes.
Q. Is it fair to say that you and your
20
. 21 husband really considered yourself retired from

I
/!

II

!

'
I

I
l

i
i

., !

II
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1
A I\Jo.
Q. No one has ever sued you or your
2
3 husband before?
A Never sued us, no.
4
Q. And you and your husband have never
:i 5
6 sued anyone before?
A No. We had a dispute with the City of
II 7
B St Charles, and this is probably what you need,
9 over -- because they did not want us to -- they
, 10 didn't want us to expand the RV park, so they tried
' 11 to stop us from doing so. And we had to get a
12 lawyer, but we never sued them or anything. We
13 just had -- they had to let us go ahead and do the
14 RV park because we were grandfathered in and that
15 But that's the only - that's the only time.
Q. So that was a zoning dispute
16
between
-'j 17
18
A Yes.
1,

I

19

20

·1 21
22
'
23
24
25

Q, -- yourself and the City of
St. Charles?
A St. Charles.
Q. And you hired an attorney, and it was
resolved favorably for you?
A Yes. It was in a council meeting.
Q. The reason we're here today is because
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1 of a lawsuit that you and your husband filed
2 against the City of Blackfoot. You're aware of
3 that?
4
A. Yes.

5

C·AS"'

1

~5

!'

8

10
1i
12
i 13
14

l
1

,

15

1:1716

.
19
j2120

18
j 19
. j 20
/I 21
n. 22
I 123
/ 2~
1. 25

j

:
I

Q. In any event, you recall going to bed
on the evening of February 24th, 20D8?
A Yes.
22
Q. You don't recall getting up on the

1

23 25th?
: 24
A No.
· 25
Q. You don't recall any activities that

1------~=----~--~-~

~

~=---~~~------

, 6

~

7 recollection?
8
A March 5th of 2008.
9
Q. And what do you recall on March 5th of
, 10 2008?
11
A I recall - I recal:thern taking-12 coming into my room and saying we're going to
13 release you, but we need to take another CAT scan
14 or something, I think. I don't remember anything
15 then for a while. And then ! was being wheeled out
16 of tne hospital, and I was put into this van tnat
. 17 they'd sent from Blackfo~t And I had a pillow on
/ 1B my lap, and I had my slippers on. And they put-·
19 they must have tied something around the wheelchair
20 or something And we started out and the ride was
21 te:rible, and I was very, very sick, and my head
22 was hurting. I lost the piliow off of my lap. The
23 chair kept moving I lost my slippers. And by the
, 24 time we got to Blackfoot, I was very, very ill.
25 But I remember it

Q. Eastern Idaho Regional Me~ica! Center?

A,, Yeah.
Q. Does that sound familiar?

A. Uh-huh.
Q. Is that a yes?

A Yes
Q. Who transported you from -- first of

all, Jet me strike that. Where were yoo being
transported to?
A. To the assisted living facilit)' in
Biackfoot
Q. Who is it that transported you there?
A.. i don't know the lady. It was ttheir
van, the assisted livina van.
Q. Did you mak~ them aware duuing the
transport that you were uncomfortabfo?

!'A:.OE 28

--------~-=-~

I

A I was so coniused and so sick, and I

/:

I

3 didn't know, because it was just, you know, that

l; ~

a.it~~~

was
;;~;;e~~~:e to learn how long
6 you were hospitalized?
7
A. Did I? When the family told me.
;' 8
Q. Wnat did they tell you?
, 9
A They told me I'd been there ten days
: · 10
Q. So you had been in EIRMC for ten days?
; i 11
A Uh-huh. Yes.
! 12
Q. And then you were transported to the
1
• 113
assisted living facility in Blackfoot?
14
A. Yes.
i 15
Q. How long were you there?
16
A l was there five days And then I
jl 17 said I need to go home because I can-·! was just
/ 18 completely immobile there. They tried to get me
1
19 down to physical therapy, but I couldn't handle it
r ' 20 So I went home, and they got me home care.
" 21
Q. Who provided you with home care?
22
A. The facility in Blackfoot. I really
23 don't -- I've got the record, but I don'i know
i 24 right - if you're asking me the name of it, I
25 don't know right offhand There was two nice

I'
,I'

Q. When is the next time you have a

A. Yeah. Uh-huh.

:i 2 don't know if she ever looked back at me. I realiy
: I

25th?
A No.

Q EIRMC is the acronym?

/ 1

I

5

A E- what is it?

Q. Eastern Idaho?

A EIRMC.

/119

I

I

~~~=--~-~=~~~-

~: Okay. Where were you at wiien you

I

Q. Do you recall the day that you were

! 1 occurred on the 25th?
2
A No.
3
Q. You don't recall going to bed on the

~

7

i · 2 recall being awakened on March 5th,, 2008?
3
A I was in the hospital in Idaho Falls.
4
Q. Which hospiral in Idaho FaHs?

6 injured at the-·
, 7
A. I don't remember anything, honestly,
/ 8 except going to bed on February tne 24th.
9
Q. February the 24th of what year?
10
A. 2008.
i 11
Q. So you remember going to bed?
12
A. That night, uh-huh.
13
Q. Do you remember the day before?
14
A. Not particular
15
Q. By that I mean do you remember what
' 16 activities you were involved in on February 24th?
17
A Whatdayoftheweekwasit? Doyou
18 know? I really don't. I really don't.
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iadies though.
Q. How long did you receive home care?

2
3
4
I

A Until July.
Q. July of what year?

t::,

A Of 2008.
6
Q. Obviously you would have incurred
7 medical bills at Eastern Idaho Regional Medical
,.;

B Center?

A Yes.
Q. And have those bills been paid?
A Yes.
12
Q. How were they paid?
13
A. They were paid by insurance and what
ji 14 copays I needed to pay But I had the $5,000 that
i 15 the city had given me to use towards my copays.
( 16
Q. Okay. When you say insurance, what
17 insurance?
' 18
A It's what they have. I can't tell you
, 19 the name right now
' 20
Q. Well, I was wondering whether or not
· 21 you and your husband are on Medicare?
22
A Yes. Medicare. At that time it
23 was - we was a supplement of Medicare. I mean,
24 they take Medicare and -25
Q. What a lot of people do is they have
9
110
11

1
1

1 from you and so we'll -· nothing lost. We'll still
2 be able to get that.
3
A All right.
4
Q. We won't make you come back for that.
5
A Okay.
6
MR. HALL: Counsel, if you wouidn1 mind.
•'· 7
MR. PENROD: I'll make a note of tha'..
8
MR. HALL: I think it's covered in our
-'
9 interrogatories, but to the extent if it isn't and
i 10 you want a seoarate letter from us, ! can do that.
11
MR. PENROD: No. I'll get that
1
1 12
MR. HALL: I'm assuming that because of the
'/ 13 new case law out with regara to Medicare and
[ 14 Medicaid subrogation claims that's an lssue we're
15 going to have to deal with in this case. If you
, 16 wouldn't mind 1nvest1gating that and letting us
17 know, I would appreciate it.
18
MR. PEr~ROD I'll get right on it
fr 19
MR. HALL· ThanK you.
\ 20
Q. BY MR. HALL: Are there any bills ieft
) 21 due and owing to EIRMC?
j 22
A No
123
Q. You have also incurred some medical
, 24 bills with the assisted living facility in
I 25 Bia kfoot co e"t?
i;..L_ _ _c=-'~rr_..._·
I··;
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2 assuming that was true in your case?
3
A. No. Medicare didn~ pay. Our-· the
4 insurance, which was --1 should have brought that
5 information with me. My mind is so blank. But
6 they would take our Medicare, and then they oaid -7 they paid our bills, and then they paid so much
8 besides, and then we were ieft to pay the rest.
9
Q. So you had a Medicare supplemental
1O policy?
11
A Yes. That's what we have.
, 12
Q. That's what I was trying to-13
A Yes.
, 14
Q. - find out. Do you recall with whom
· 15 that policy is?
16
A Wefi, now it's SecureHorizons. At
17 that time it wasn't SecureHonzons. And I've got
18 to think of it because my husband will never
19 remember any of this. It wasn't Humana. i really
1
'20 can't think right now.
: 21
Q. That's fine.
, 22
A. I'm sorry. I should have looked up
23 some of this stuff.
24
Q. We can make inquiries of your attorney
· 25 at a later date, and he'll get that information

,1

1

l-~'-----~-----~-~~~~!
1 Medicare pays a portion of their bills, and I'm

.

t

-~-~------~t
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j 1
A. Yes.
/I 2
Q. And ! take it those bills were also
/ Ii 3 paid through this insurance and/or Medicaid-·
! 4
A Yes.
5
Q. -- or Medicare that we talked about
t
6 earlier?
;I 7
A Yes.
1! ! 8
Q. Are there any bills left due and owing
9 to the assisted living facility in Blackfoot? 10
A. No.
, 11
Q. And then you had home health care?
12
A. Yes.
! 13
Q. And those bills were paid also in the
14 same fashion?
15
A Yes.
16
Q. Is there anything left due and owing
17 to them?
18
A. No.
' 19
Q. You also would have incurred some
: 20 doctor bills?
21
A Yes.
22
Q. And those were paid in the same
23 fashion?
, 24
A Yes.
25
Q. Is there anything left due and owing
/i

l_i

I

I

I
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2

to any of the
A. That I'm

3

Q. Right.

4
A We're paying them as we go along.
5
Q So things are current?
6
A Current bills, yeah. What I'm
7 incurring this last year. All the bills from 2008
B have been paid that I incurred at that time of the
9 accident
10
Q. In your complaint·· have you seen the
11 complaint that was filed on your behalf?
12
A Yes.
13
Q. In your complaint paragraph 5 states
14 on the morning of February 25th, 2008, due to the
15 negligence of the defendant as set forth below and
16 defective design of the sidewalks and surrounding
17 landscape, ice had accumulated on the sidewalks
18 within the corporate limits of Defendant City of
19 Blackfoot and particularly on the portion of the
20 sidewalk surrounding and adjoining the premises
21 known as Blackfoot Municipal Swimming Pool.
22
Where did you get that information?
23
A When I fell, just from what I've been
24 told, because I do not remember anything.
25 Absolutely. But I was told by my husband. who was

r:. 1 there,

A They lived on C1eveland Street, which
2 is a block down from us. And i met her through -3 she would go to the swimming pooi, and we got
4 acquainted there.
5
Q. As l understand it you would go to the
6 swimming pool on a regular basis?
7
A. Yes.
8
Q. When did you start going to the
9 swimming pool?
10
A. Four years ago when we started going
11 al most daily.
12
Q. So sometime in 2006?
13
A. 2000 -- well, now it •• we went there
14 four years before I fell, so it would be 2004,
15
Q. So starting in 2004 you would go daily
16 to the swimming pool?
17
A Almost every day, yes.
18
Q. Did you have a regular time that you
19 would go?
20
A We would try and go between 6:00 and
21 7:00.
22
Q. In the morning or the evening?
23
A. Morning.
24
Q. Would you always go with your husband?
25
A. Yes.

PAGE 34 - - - - - - - - - - - - - - - , : - - " PAGE 36

2 she's passed away now.
3
Q. So what is it your husband told you?
4
A That I got out of the car. We parked
5 beside Beth, who was the other lady. l got out of
6 the car, and r went to the front of the car. And
7 she was hollering for help, and he said ! turned to
8 her and I said Beth needs help. And then I went
9 over to her, he said, and then I went up in the air
10 and came down and hit my head. But I do not• 11 this is just what I'm told and what Beth told me.
12
Q. So you don't remember what the
13 conditions of the sidewalk were on that day?
14
A. I do not remember, no.
15
Q, And when you say in your complaint
16 that the sidewalk had adefective design, you don't
17 have any persona! knowledge of that?
16
A. I do11t
19
Q. You identified Beth as this person
20 that you were going to assist?
21
A Yes.
22
Q. Do you remember her last name?
23
A. Golson.
24
Q. And how is it that you knew Beth
25 Golson?

--~---~=~---~~I

1
Q. What was your purpose in going to the
2 swimming pool?
3
A. To swim and exercise. Water walk.
4
Q. Did you go only during the wintertime
5 or did you go year-round?
6
A. We would go year-round.
7
Q. In the year that you started, 2004,
8 going to the swimming pool, did you ever have any
9 difficulties approaching the pool on its sidewalks?
10
A. No, I don't recall any,
then
11 that's •. I don't really recall if we did.
12
Q. ln 2004 you went during the winter?
13
A Yes.
14
Q. Did you ever have a slip and fall on
15 the swimming pool premises in 2004?
16
A. Did I ever slip and fall on the
17 premises?
'8
Q. In 2D04?
19
A Before they put the rugs down one day
20 : went on my rump because I was wet
21
Q. That would have been inside the pool
22 area?
. 23
A. It was in the foyer.
24
Q. When did that happen?
25
A. I don't really remember, but I
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Q. You can attribute that to the fact

4 that your feet were wet?
5
A I was wet coming out of the pool. And
6 they didn~ - they put mats down after that
7 because people wal.~ed all the time on that floor.
8 And I just-- my feet went out I didn't hit hard,
9 but I hit, you know, just on my rear end and got
10 right back up.
11
Q. Okay. No injuries?
, 12
A. No.
13
Q. Is that correct?
14
A Yes.
15
Q. Sometimes we have double negatives so
16 we're just trying to clarify it.
17
A Yes.
18
Q. In the winter of '04 did you ever go
19 to the swimming pool when there was snow on the
20 ground?
21
A. Yes.
22
Q. Did you observe what the condition of
23 the sidewalks were in '04 when you would go to the
24 swimming pool when there was snow on the ground?
, 25
A You know, I've always been cautious

I

r

PAGE 38

j

I

Q. You observed thatthere would be

8 accumulation of snow and ice on the sidewalks
9 occasionally?
10
A Oh, I'm sure. Yes.
11
Q. And you recognized that there was some
I 12 need for you to be careful and cautious so as to
13 avoid a fall?
14
A like I say, I try to - it was always
15 on my - J think as you get older it is. No matter
· 16 where, you have to be aware that you're not as
17 agile as you used to be.
18
Q. Would that have been true for the
19 winter of '04/'05?
'20
A Yes.
21
Q. And for the winter of '05/'06?
22
A Yes.
23
Q, And for the winter of '06/'07?
24
A. Yes.
25
Q, And then for the winter of '07/'08?

1

1

.,I_

!

5
Q. Tell me a little bit more abourt that
1! 6 if you would.
11' 7
A What wou!d you like to know?
8
Q. Where did you learn •• you said you
/'' 9 got a certificate?
10
A At the college. You had to go through
11 a course that they showed you-· so that you cou1d
Ii· 12 teacn itto others.
J 13
Q. So when you say up at the college,
, 14 you're referring to JSU?
/ 1 15
A /SU college, yes.
I; 16
Q. When did you take this course in fit
17 and fall?
18
A I took itln 2006, ! think. Because I
j: 19 taught it for two years, I think.
, 20
Q. Why did you choose to attend that
I 21 course?
A Why did I? I wanted to get some more
If 22
23 exercise besides the swimming And they offered
124 fit and fal: at the senior citizens, and it gave me
25 a chance to go walk and go down there and go to

-~---~=~----=--.

1 because I help teach fit and fall, which is stay
2 fit and we try not to falL I got a certificate in
3 that, and ! helped teach it at the seniors twice a
4 week. And that's one of the main things that
I 5 seniors need to know is to be cautious and careful.
6 So I think I was.

7

li ~ PAG< ~:, -~-~~-s_a_y-yo_u_t-ea_c_h-th-is_fi_t_a_f'lld_fa_ll_ _ _-tI
I" 3 course?
,
f1 4
A Yes.
r

rn-y-r-um-.p_a_n_d-be-in-g-ve_ry_ _ _ _
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I
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that class and then walk back home. So I got a
double exercise. And I always - I always wanted
to stay fit. And they asked me, they needed
someoody else to hel,D with that. And ! had taught
, 5 water aerobics in Mackay when we were there. So
6 they said they were starting a course again, would
7 r go would I be interested in doing that and
8 then helping teach the class, and l did.
9
Q. What is it that you would teach
• 10 people?
11
A. To be carefui as they walk and to
12 stanc on one foot and then the other or to - oh,
13 we did so many aifferent things. And use the bands
14 to - and how to catch yourself if yoi.; was going to
15 fall. Just would do different things different
16 times, but it was to teach people to be caubous.
17 And then after I fell and was better, i decided I
18 would go back and just be in the class. it didn't
19 take me very long to realize tr1at i could not do
20 that anymore. So I didn't do that. But it's a
21 good class. It does teach you, seniors, how to
22 take care of themselves.
23
Q. What I guess I'm trying to understand
24 is is it a one-session lesson, or do you have
25 different lessons, and if I'm going to complete it

1

'
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seniors. We had a group there that sang And then

1 at the senior citizens center, would l attend -·
2
A It's an ongoing thing.
3
Q. •. seven lessons or twenty lessons?
4
A. Ongoing. Ongoing. I mean, as long as
5 you want it It would be Tuesday mornings from
6 9:00 to 9:30. I taught 15 minutes with a lady
7 there, Thursday morning 9:00 to 9:30. And we'd
8 swl!ch off and I'd teach the frrs! cIass, she'd
9 teach the second. Most of those ladies, I think,
10 are probaoly still aoing it. There's nothing you
11 graouare frorn. But you have to be certlfiec: to do
12 it, which is what I went to have that aone.
13
a. What I guess f'm trying to understand
14 is is it an exercise class?
15
A. Yeah. Exercise for seniors And,
16 like I say, In teacning you not to - how to be
17 caufious when you're walking or when you're
18 exercising or when you're sitting It's a fun
19 class.
Q. You enjoyed it?
20
I 21
A Yes. I enjoyed it
j 22
a. So prior to the accident as I
23 understand it you would teach one or two times a
24 week?
A Un-hun. There.
'25

l. 2

PAGE 4.2

1

i

I would help do that.

Thursdays was a swimming and the fit
5 and fall.
6
And Fridays is usua 1Iy we're - just
7 the pool and clean the house and work ir the yara,
8 walk. We did some walking.
We kept busy. And sometime::: i would
9
j 10 baby-sir for the great grandchildren if the mothers
1
f 11 neec:ed me.
a. How manyA. Those were the main things i cid.
1,
1 14
a. Okay. How many of your grandchildren
15 lived in the Blackfoot area?
A At that time just my children - my
two sons did. And J don't think when fell -- in
2008 Ithink they were in Pocatello, the three
were. and then some in Shelley -- no. Four was in
Pocatello. Right in the Blackfoot area at tnat
time,
no.
21
·122
Q.
How often would you baby-sit?
i1
A. Well, it wasn1 very often.
'24 just say it was when they were desperate.
Q. They'd prefer just come up and visit,
i 2s
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Q. The fit and fall class?

A. Yes.
3
Q. And then you would work out at the
4 swimming pool every day?
5
A. Earlier, uh-huh. Yes.
6
Q, Virtually every day. Maybe not every
1
7 day. I'm assuming you didn't go on Sunday, for
8 example?
9
A. Saturday or Sunday. But a: least four
10 to five times a week we went.
11
Q. What other types of activities did you
1
12 participate In?
13
A. Well, on Mondays i delivered meals on
14 wheels to ihe Fort Hall area. whicn takes a lo: of
15 jumoing in and out of your ca;, taking the meal,
16 greeting the people, make sure they're all right
17 You had two - within a two-hour span so those
18 people'sfoodwasstillfa1rlywarmforthem I
19 did that every Monday.
20
On Tuesdays I taught tne fii and fall.
21 And then in the afternoon 1-- at the family
22 history center on Tuesdays for four years from 1:00
to 5:00 helping people with their genealogy and
doing ours.

,..

if they needed help putting the food on the taole,
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right?

---------~~-==-

2

A. Yes
3
MR. HALL: Why don't we take a little
!I
4 break We've been going for about an hour.
5
(A recess was taken from 9:54 a.m. to
s 10:04 a.m.)
7
(Exhibit·- 1 marked.)
, 8
Q. BY MR. HALL: When this deposition was
1 9 scheduled, it was scheduled pursuant to a notice,
' 1O what's referred to as a notice duces tecum. And
1. 11 under a notice duces tecum you're required to bring
I 112 with you documents that pertain to this lawsuit.
I J 13 Did you bring with you any such documents?
I•; 14
A .~o.
if 15
Q. I assume you have medical bills?
A. Yes.
1· 16
17
Q. And you did not bring any of those?
18
A. No.
, 19
Q. ls there some reason why you didn't?
f ; 20
A. I didn't know that I should.
,·.; .· 21
Q. So your attorney didn't explain to you
.
that under the terms A. I never asked him.
i
Q. And he didn't tell you?
11i
11·

f

!

1

I

i
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Q. And I assume you may have some medical
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kept it -- no. What am I saying. i kept -- 2008 I
kept ot and on, and ! think my last entry was -- l
,
didn't even remember what i had wrote. Just a
Journal like. I was very faithful on my mission to
do it, but I kind of got lax when we got home
Q. So during the year 2004 when you got
7 home from your mission how often would you write in
8 your journal?
9
A About once a week.
iO
Q. And in 2005?
: 11
A Ot and on. I'm not going to say that
I
12 I was really faithful at it oecause ! really
·I
• 13 wasn't, but I did write.
14
Q. By 2007 how often were you writing in
15 your journal?
16
A. Probab!yabout once a weeK but not 17 probably not always. I not going to say I was
18 because I know that I didn't I tried, but I would
f
19 get waylaid.
I
20
Q. And in the first two months of 2008,
[
21 how often did you write in your journal?
f: 22
A I'd have to look
1/ 23
Have you writt~n anything in your
, f 24 journal since the accident?
, 25
A. I'd have to look. I really right now

2 records?
3
A Yes.
4
Q. And you didn't bring those either?
5
A No.
6
Q. For the same reason, I take it?
. 7
A Yes.
• 8
Q. Other than medical bills and medical
11. 9 records do you have any other documents that
i O pertain to this lawsuit in your possession?
· 11
A No. Only -- i have a -- my daughter
12 said you should write down what you did -- how you
13 were before, what you could do before, whiCh we've
14 kind of went over, and how limited you are now I
, 15 did bring that
16
Q. Okay. Would you provide thatto me,
17 please.
18
A. There's probably other things But
19 this is just what! -- what I -20
MR. HALL: Counsel, why don't we take a
21 minute and make some copies of this document.
· 22
THE WlTN::SS I brought the wrong one.
23 Marsha had added there. And I didn't -- the other
24 one is in my purse in the car, l think.
25
KATIE COOPER: Do you want me to grab it?

l

'

I

...._--------~--~~---- 1

1 FAG£ ~~E_W_I_T_NE=S=S=:-1s-th-a=t-a,-1r-ig-ht_?_ _ _ _ _ _/ ~ P~~~.t~~ow. I did look back at 2008 at the end of,

MR HALL That's fine.
THE WITNESS That one -- there's a couple
of things she reminded me of, and she's got it in
red there. Weli, the other one isn't much
different, so it doesn1 really matter.
MR. HALL: So we'll get both of them and
then we'll go from there.
THE WITNESS: I'm sorry I didn't do that,
but I should have asked.
MR. HALL: It's okay.
(A discussion was held off the
record.)
Q. BY MR. HALL: Back on the record.
Other than the additional documents that you had in
your purse and on your person in your pocket, are
there any other documents that you have related to
this lawsuit?
A. You mean medical bills or medi:::ai Q. We've already talked about those.
A. Okay. No.
Q. Did you keep a diary?
A. / kept a diary until the last oi 2007.
And then 1-- after-- I haven't kept one since i
fell. But I kept, you know, an earlier diary. I

2
3
4
5
6
7
8
9
, 10
11
12

13
. 14
15
16
17
18
, 19
20
21
22
23
24
25

I

a:

J

i:
.1

2
3
4
5

; 12
· . 13
I.··:

14

. 15
/ 16
. f' 17
1 18
19
.· 20
21
• 22
23
24
25

it because my daughter said do you remember ever
writing anything about how you were. And I said
no, I don't really remember. But then when I
looked back, every now and again I would say I'm
doing okay if people ask, but i know I'm not right.
Q. In 2009 did you write in your journal?
A No.
Q, In 2010 have you written in your
journal?
A No. I have a hard time focusing
because of the double vision, and so I can look at
things for a few minutes, but then i get this
double stuff in the focusing and that. So I
haven't really done -- that's what she wrote in the
red there, because I used to read and crochet. And
I made an afghan every year for our family reunion.
I can't do that anymore I make too many mistakes
by not being able to really see it.
MR HALL: Counsel. with regard to this
deposition, as I mentioned to you off the re:ord,
I'm going to go ahead and do what I can today, but
we're going to need to leave this deposition open
because I don't think there's been an appropriate
response to our motion for our nonce duces tecum

l
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both with regard to medical bills, m. edical records,
2 and apparent1y she has a diary, and I believe that
that's discoverable.
MR. PENROD That's something we can
5 certainly -- J wasn't aware of the diary
6
THE WITNESS. Well, it's a journal. but I
7 guess you could call it a diary if you would like
8 to.
9
Q. BY MR. HALL: Well, whether you call
10 it a diary or a journal it doesn't make any
11 difference to me either. If it's a journal, it's a
12 journal, but I think we're entitled to see what's
13 there.
14
You said that you had been to the pool
15 for approximately four years prior to the accident
: 16 in the wintertime and had observed snow and ice on
17 the sidewalks occasionally?
18
A. Yes.
19
Q. And living in Idaho most of your life,
20 you recognize that's a condition that we put up
21 with here in Idaho?
22
A And as you get older you watch it.
23
Q. Did you ever observe employees of the
24 pool cleaning the sidewalks?
25
A. No.

1 PAGE

;~
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2

Yes. Uh-huh.

Q.. After all you'_ve been there fur four

years prior to the accident?
4
A Yes.
'I! 5
Q. And so what I was getting at is in
; ; 6 that four-year period did you ever observe anything
/ 7 that you considered structurally wrona., with the
I'
1,
8 sidewalk?
,: 9
A I never really gave it any thought,
' 1 10 let's say.
, 1/ 11
Q. For that four-year period you were
I /i 12 always able to maneuver from your vehicle to the
_/ 13 pool and back to your vehicle without incident?
: ; 14
A Yes.
· 15
Q. And you never observed anything about
16 the sidewalks that caused you enough concern to
17 mention it to anyone?
18
A No,ldon't--no.
19
Q. You didn't mention any concerns to
20 anyone, correct?
21
A No.
22
Q. No it's not correct, or it is correct?
I I 23
A. I didn~ mention ii to anyone.
! 24
Q. Right.
; i 25
A My husband would caution me, you know,

I

-D-id_y_o_u_e-ve-r-ob_s_e-rv-e-em-pl-oy-e-es-of-th-e--~~. Pr:sc:r:fui, it's icy, or be careful of the snow or

2 pool or the city spreading ice melt on the
3 sidewalks?
4
A. No.
5
Q. Prior to the accident did you ever
6 complain to anyone at the pool or the city about
7 the conditions of the sidewalks?
8
A No.
9
Q. In your complaint you state that
· 10 there's something structurally wrong or defective
11 in the sidewalks. Can you tell me what it is you
12 believe that is structurally wrong or defective in
13 the sidewalks?
i 14
A. When you asked me that a while ago, I
15 don't remember. I guess you asked me that a while
: 16 ago, did you not, and I don't know.
17
Q. l recognize that -A I'm not one to look and say there's a
' 18
· 19 bump here. I really don't know.
20
Q. What I was trying to clarify is when I
, 21 asked you that before, I was making reference to on
22 the day of the accident.
23
A Oh, okay.
24
Q. Now r·m talking more in a general
25 term.

I

2 something when I would get out, because I moved a
little-· he has two artificial hips, so he's a
iitte behind me in movement So he would say now
5 wait. But just that. He would notice.
!6
Q. And he would say that to you 1
·1 7
A Yes.
8
Q. •· when you were at the senior
I 9 citizens center or at one of your kids' house or
, , 10 anywhere that you would go, correct?
11
A. Yes. He was always saying wait, you
! 12 know.
' 13
Q. Now, you don't claim that you've lost
14 any wages or income as a result of this accident,
15 do you?
, 16
A No.
, 17
Q. I understand that what your claim is
· 18 is that you suffered some medical expenses,
19 correct?
20
A Yes.
· 21
Q. And that you've suffered from some
22 pain and suffering?
: 23
A. Yes.
24
Q. And you believe you've had some
: 25 physical impairment?

I
i
I
I

i
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Q. Yes.
.I/ 1
1
A. Yes.
2
A.
No. My husband and J probably
2
Q. Would those be the total of what you
i
; 3 discussed it what he could tell me, oecause, like I
3 claim are your damages in this lawsuit?
· j 4 say, I'm not -- even though in the hospital they
4
A. Yes.
I 5 say i communicated and I talked and i done what
5
Q. You've never taken any photographs of
! 6 they asked me to do, I do not rememoer ever even
6 the condition of the sidewalk on the day of the
7 seeing anybody in the hospital.
7 accident, did you?
8
Q. In answer to interrogatory No. 1,
8
A No, that I know of. Now, like I said,
9
that's
on the first page, one of the thijngs that
9 you're -- but no, we didn't. I'm sure my husband
10 was asked is who is going to testify in your case
• 10 would have showed me.
11 and what are they going to testify to. So if you
/ 11
Q. I'm going to hand you what's been
12 turn to page 1, the first person listed is a JoAn
. 12 marked as Deposition Exhibit •-1. I assume this is
13 Ball?
13 a document that you're familiar with because your
14
A Yes.
14 signature is found about halfway through.
15
Q.
I assume that's you?
· 15
A Okay.
16
A Yes.
16
Q. I'll turn to it on my copy. ff it
: 17
Q. ft says that you're expected to
17 helps you any, it's on page 10.
• 18 testify regarding the details of the incident?
18
A Where'sthepagenumbersat? Oh,down
1
19
A. Yes.
· 19 there. Okay Okay.
20
Q. So I'm trying to find out what details
20
Q. Is that your signature?
. ; 21 of the incident you're going to testify to?
; 21
A. Yes, itis.
• 22
A. What my husband said happened, because
22
Q. At the top this purports to be a
23 verification that says in effect that you've read
I// 23 that's what I have to go by. I do not rememoer.
24 the information that's in front of this and that
24
Q. Okay.
25
A. And then talking to Beth a few months
25 you're verifying that the information is true and
SHEET 14
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correct. Did you understand that when you signed
this document?
A. Yes.
Q. It's notarized. For some reason up at
the top there's not a county fisted. Do you recall
where you were at when you signed this
verification?
A. Jamie Kerbs. No, right now I do not.
It's not been that long ago, but i do not.
Q. Do you have any reason to believe that
you did not sign it on May 4th?

afterwards when I was over visiting her and her
telling me what was just about the same as what my
husband told me.
Q. Okay. You've told me what your
husband told you. And I guess there will be issues
at trial as to what you can and can't testify to,
but for purposes of this deposition I want to find
out what other people may have told you. You
mentioned Beth?
A. Yes.
Q. When did you have the conversation

A. Oh, no. I signed it That's my
signature. I don't have a good writing hand. But
I do notQ. I actually thought you had a very nice
writing hand.
A. Well, not really.
Q. You ought to see mine. These are a
series of questions we asked, and your attorney, I
assume, helped you and your husband prepare
answers?
A. My husband helped me prepare answers.
Q. And maybe your attorney helped you as
well?

2
3
11 4
/1 5
I6
1 7
j 8
9
/ 10
/1 11

i

/II '

j

I

/
/
/
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I
f
/

12 with B e t h ? { '
A. It was probably when she started
.

13
j 14
/! . 15
/I 16
17
18
1
f 19
20
21
' · 22
23
. 24

I/

/

I

coming back to the pool and we would visit And
just one day I asked her, you know, what she -what she remembered. Because she felt alhfully
guilty about me. Very, very guilty.
Q. As I understand it the accident
occurred in February of 2008?
A. Yes.
Q. Do you know, can you give me an
approximate month as to when you then spoke with
Beth about what happened?
A. Probably in the fall. Probably, but
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2
3
A Yeah. Because we stayed in contact
4 with each other.
5
Q. Sometime in the late summer or early
6 fall of 2008 is when you believe you spoke to Beth?
7
A. About this accident.
8
Q. Correct.
A. Yes.
9
i 10
Q. Tell me what Beth told you.
I 11
A. She told me she pulled up in her
, 12 truck, and she go: out of the truck and she went to
/ 13 the front ands he fell. And she knew her leg was
· 14 hurt. She hollowed for help, but nobody was
15 around. Then she seen our car lights pull around
i 16 side of her, and she heard my door open. She
, 17 didn't know who it was at that time, but she
, 18 hollowed help again.
And she said I came to the front and
19
20 looked over at her, and then I said to Fred, Beth
21 is down. And then she said i came over to her, and
22 she said I need help. And I saia I can see that
'23 you do. And then she said I went up in the air and
24 came down and was knocked out.
Q. Did she indicate whether or not you
25

• 3 that you suffered?
4
A That I had a brain bleed and that my
/ 5 skull was fractured.
; 6
Q, Anything else?
7
A No. That they had to transport me in
8 case the bleeding didn't stop. But this is what
9 the fall did to me. It hurt my back oecause I have
, 10 a bad back. But that cleared up in about a montr s
, . 11 time because I -- I guess i went on my rump first
! 12 and then hit the ground J don't really - ail I
· 13 know is what I'm toid.
· 14
Q. Sure. Anything else that you know
' . 15 about the injuries that you suffered?
' 16
A No. Just that
· 17
Q. How do you know you had what you refer
18 to as a brain bleed?
· . 19
A. Because it was in the reports_
20
Q. Whose reports?
i 21
A The hospital and the emergency room at
22 Blackfoot. And then when they transported me to 23 they had to take me to Idaho Falls because of the
24 brain, and they couldn't take care of it there
25
Q. What doctor treated you for this brain

1
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1 had reached down to help her up?
A She never indicate -- she just said I
3 went up when I said I can see you do, and she said
4 then you went up in the air and came down. And
5 then of course by that time my husband, l guess,
6 came over and -Q. ln this answer it said you're expected
7
8 to testify regarding the details of the incident.
9 You've told me that you don't actually have any
10 personal recollection; is that correct?
. 11
A. I don't have any personal
12 recollection. I have a hard time talking
: 13 sometimes. Recollection of the accident.
I 14
Q. So the only details of the incident
15 that you would be able to testify to is what other
I 16
people have told you?
I 17
A Yes.
i 18
Q, And the two people who have told you
' 19 something are Beth and your husband?
20
A. Yes.
Q, Anyone else?
21
I 22
A No. As far as the accident goes.
23
Q. It says next that you're going to
24 testify with regard to your knowledge of the
25 injuries that you suffered.

~~ ~-S~-ti-s-yo_u_r_k_no_w_le=d-ge_o_f_fii1,_·e-i~nj-ur-ie-s~-~=-11,
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1 bleed?
A Gach.
2
Q. That's Dr. Robert Cach?
3
4
A. Yes,
Q. Any other doctor treat you for the
5
6 brain bleed?
7
A Not that-- that I'm aware of, no.
Q.
8
That's all I'm asking is what you're
;
9 aware of, so you're doing great.
A. Okay.
10
Q. Then you said you had a sku!I
11
1
12 fracture?
A Yes. Fracture.
, 13
Q. Who, if anyone, treated you for the
· 14
~
,:i skull fracture?
16
A. I guess Dr. Gach was the only --1
don't know. In fact, I didn't even know what he
looked like until July when I went to see him.
Q. The other injury that you said that
19
you
suffered
as a result of this fall was you hurt
20
your back?
22
A. Yeah, Because I fell-- my husband
23 said i hit my rump first. Andi had back surgery
24 in the 1980s. And I was stif, and aching, but they
; 25 took x-rays and ihere was nothing broken.
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Q. In answers to interrogatorie--s you
3 indicate that your husband's going ti:o testify, And
: 4 we're going to take his deposition in a little
! 5 while, so I won't ask you what he's going to say
I 6 because /'I! let him say what he's going to say,
j 7 That's okay with you?
! 8
A Yes.
j 9
Q. Then you list your son, Johrn
1; 10 Ball, Jr.?
I1 11
A Yes.
.
12
Q, He wasn't at the accident, right?
13
A. No. He -- my husband called him, and
I'.
14 he came rignt up to the hospital.
15
Q, And it sounds like he wants to testify
16 about what he thinks the injuries have-· how
17 they've impacted your life?
I: 18
A. Yes.
1 19
Q. Is that your understanding?
, 20
A Yes.
21
Q. And that would be true with ,egard to
22 Leslie and Marsha as well?
I 23
A. Yes.
24
Q. And Marie as well?
1, 25
A. Yes.
!i

,
I

I

1

I

I

I:

I:

I
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couple of months?
2
A Yes.
1
3
Q. I don't mean to put words in your
4 mouth. I'm trying to figure out how long a period
5 of time-·
6
A No. No. It was a month or two, f'd
1
7 say, ana then it would B
Q. So at least with regard to your back
9 it was back to normal within a month or two?
10
A. Yean. Just from the jar, I guess
, 11 you'd say.
12
Q. Other than your back surgery and your
1
1~ delivery of your five children, which I assume may
have occurred in a hospital?
1-~
A Yes.
16
Q. Other than those two items prior to
17 this accident have you ever been hospitalized
18 before?
19
A i had what they called undulant fever
· 20 after one of my children -· my last boy was born,
21 and they put me in the hospitai ana isolatea me tor
22 that. Yes. But that was in, probably, 1959 23 1956. But I haven't, no.
24
Q. No other times when you were
25 hospitalized for any injurtes?

•
I
14

1

2

)11
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1

Q. With regard to your-·
A Back. Yes.
2
3
Q. You said you had previous surgery on
4 your back in the 198Ds?
A Yes. Early eignties. I had a disk
5
6 removed and tha:.
7
Q. Who did that?
8
A It was done in Utah. Dr. Callahan.
9
Q, Is your back something that you have
10 ongoing problems with since that surgery on
11 occasion?
A On occasion, you know, if I would lit
I 12
I 13 too much or something But the swimming really
i 14
strengthenea me. I'm sure that's the reason I
15 didn't break anything, any bones or anything,
16 because I did try to stay in pretty good condition
and walked and things, so I was physically pretty
17
1
18 strong when I fell.
Q. Did you have ongoing treatment for
'19
your
back condition?
20
I 21
A No. No,
,i 22
Q. You said after the fall your back hurt
1 23 some?
24
A. Yes.
: 25
Q. And that remedied itself within a
1
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1
Q. Why have you not listed your other
2 son?
3
A Yes. Teri';'. He's a very busy young
4 man. He's the dean of religion. He's stake
5 prestdent He kept tabs on me on the phone But I
6 just felt that - but he knows. I could caf hlm
, 7 as a witness, I'm sure. But these peopJe were able
i 8 to - that came to see me in the hospital ana were
9 with me most of the time. And Terry, he did - he

,I
I'

I

I

t
i

1O kept in touch, but he was-· like I said, he's a
11 vel'y busy young man.
.
12
Q, So he would not have had as much
13 personal observation?
'1
1 14
A. That's right Uh-huh
15
Q. You've listed Darren Coleman?

I
I

!

I1~~ ~- ~~

I
l/

Q. Did he provide any medical care to

23 you?
· 24
A No. What he did is one day they came
25 this summer after I was hurt, and he said have they
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is your son?

18
A. Grandson
1 19
Q. Grandson, Excuse me. And he's also a
20 physical therapist?
I 21
A. Yes.
22

!

i'

t

f

Ii

I

DEPOSJTJON Of JOAN BALL - 06/16/2010

s:::: 1::::

";t

n

trI:d
/;o~stallites were all
2 right. And I said no, I haven't had anything like
3 that So he did a litt!e test on me where he
4 pushed put me down, and my eyes would go all
; 5 over like they do anyway. And he said yeah,
6 they •• you are having trouble with that.
7
Q, You say he came one day this past
8 summer?
9
A. No. In 2008.
! 10
Q. Okay. Where does Darrer. Coleman live?
! 11
A He hves in Ogaer. Ogder:, Utah.
12 Arouna Ogden
13
Q. So he's had relatively limited contact
14 with you since the accident?
15
A Just when we go down ana see the
· 16 family, yeah.
17
Q. So how often in a year would you see
18 Darren?
19
A. Maybe twice.
Q. And that would have been true before
21 the accident as well?
22
A Yes. Uh-huh.
23
Q. You next list Dr. Peggy Toro?
· 24
A. Yes.
25
Q. Who ts Dr. Peggy Toro?

r:~o?
2
A. Yes.
3
Q. And changed physicians?
4
A. Yes
5
Q. To Scott Taylor?
6
A. Yes.
7
Q. Is Scott Taylor your current
8 physician?
9
A. Yes.
10
Q. Jeanette Merrifield?
11
A. Yes.
12
Q. How do you know her?
13
A. Through our ward and then swimming at
14 the pool. And she came out the door that morning
15 that I fell, evidentiy and she said she was the
16 door -- coming out the door of t~e swimming
17 and she seen me go up and come down. And then she
18 came over and-but she said my husband was so
19 upset sne was more worried about how he was going
20 to -- she didn't realiy -- she just knew I was
21 knocked out, in other words, I guess. I haven't
22 really talked -- but she did witness rne up ir
23 the air and come down.
24
Q. When l asked you earlier about the
25 people you had talked to about your accident and

Ij
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A. She was our family physician at tllat
time. And when I left ldano Falls, Dr. Gach -- he
only takes care of operations and things. He asked
who, and I guess my husband told him Dr. Toro was
wno we seen in Biacktoot. So that's who she is.
Q. You say that she's your personal
7 physician?
8
A. Was, uh-huh.
9
Q. Wnat do you mean by was?
1.0
A. Well, because when I would go there,
11 she'd just sit me down and say how are you. She
1 2 never did ever really examine me or anything. And
1 3 I'd say, well, I'm not stable or anyU1ing. And
14 she'a say, well, just give i'. some more time . .A.nd
15 then I'd go home.
116
And my daughter is the one that got me
, 17 to seeing Dr. Taylor, who took ar interest in what
18 was really going on with me. But Dr. Toro-· ana !
19 aon't know wnat she'll say. But when I was
20 sitting -· she knew the pool. She told me when I
21 was sitting in her office with my husband one day,
22 sne said I have told Lorna about this, that she
23 needs to - about the ice and that on the
24 sidewalks,
25
Q. Okay. So you became dissatisfied with

•

I
l
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1 about what actually occurred at the scene, you had
2 listed two people. This was not one of the people
3 that you mentioned.
A. No.
4
5
Q. So what I'm trying to find out is have
6 you spoken with Jeanette Merrifield since the
7 accident about what she observed?
8
A Yes. I'm sorry. I did yes, I
9 have.
,r,
IU
Q. That's okay, You don't need to be
11 sorry. We're just trying to make sure we give you
12 a fair chance to tell us everything.
13
A Yeah. Uh-huh.
14
Q. And so tell me about your
1
r ;5 conversations with .. when did you speak with
i 16 Jeanette?
I ~7
A She was always asking me how I was
i 18 Ana I would - but i always tell everyboay I'm
f 19 fine, you know. But she told -- out I really arn
t1 20 not sure except that she told -- she's the one that
21 my husband said, i think -- now I'm Just not sure,
I 22 we need some ice - get some heip here. But he
23 will -- he knows more about this - her than I do.
r 24
Q. Okay. I know who Lorna Horn is.
I 25
A Yes.
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2
A Shauna -i ! 2 Dean and Kay Stump as well?
3
Q. How do you say her last name?
'I 3
A ihey're our next-doo~ neighbors. Yes,
4 Justesen?
4
Q. Now, you next list a bunch of your
5
A Yeah, Justesen.
5 medical providers.
I
6
Q, J-u-s-t-e-s-e-n.
' 6
A. Yes.
I
7
A. She's been going to the pool even
7
Q. And I just need to make sure. I'm not
8 before I did, and we would converse, And after she
8 going to go into this in any great detail because
9 toid me this one day and -9 we're going to leave the deposition open.
10
Q. What is it she told you?
10
A. Yes.
11
A. She told me that she had told Lorna
11
Q, You've mentioned Dr. Cach and what he
I
i
12 two weeks before I fell that somebody was going to
12 provided to you.
I
13 get hurt because of the conditions of the
13
A. Yes.
· 14 sidewalks.
, 14
Q. I know Dr. TurJey. Why did you go to
,
15
Q. Now, conditions of the sidewalks over
15 see Dr. Turley?
J
· 16 a two-week period can change a lot, can't they?
16
A. Turley, because this double vision. I
,
• 1T
A It depends on the weather I'd say.
17 had cataract surgery. I had a iittie bit of double
/I
18
Q. Yes. Exactly.
18 vision on this one side, not bad. But after the
19
A. Ur,-huh.
, ; 19 accident it's been so much worse focusing, you
20
Q. So if there's sun during that two-week
' 20 know. l know you're here, but you look like you're
t
1
, 21 period and no snow, sometimes the snow melts off
fl 21 down here too.
,
1
22 the sidewalks, right?
22
Q. That might be an improvement for you.
23
A Well, I'd hope so, yes.
I 23
A So my daughter said you really need to
/
24
Q. And on other occasions if there's bad
I 24 find out why this is so much worse. And Dr. Turiey
2_s_w_e_at_h_er_a_n~d_a_1o_t_m_or_e_s_no_w_,_Yo_u_m_i_gh_t_h_av_e_m_o_re__ _2s_s_a_id_l-th_,in_k_s_om~e-of_rt_is~f=ro_m_,t=h=e_he_a_d=in_ju_ry_',_ _ _~;
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snow on the sidewalks?
2
A. Anywhere, yes.
Q. Shauna doesn't claim to know what the
3
4 condition of the sidewalks were on the day of the
5 accident, does she?
6
A No. I've never asked her.
Q. She's never volunteered to you that
7
8 she was there on the day of the accident?
9
A. No. I'm sure she probably was. She
10 was there almost every day. 8ut of course I didn't
11 go in the pool or anything.
12
Q. Where does Shauna live?
13
A She fives in Basalt.
14
a. Next you list aDonna Barnard?
15
A Yes. We've known them from the senior
16 citizens and playing in the band with my husband
17 for quite some time, and they would go to the pool
18 and then we would see them at the seniors. So
19 she's seen me before, and she's seen me since.
Q. So she's just going to tell people
20
21 what her observations were of your abilities
22 before ..
23
A Yes.
Q, -- compared to now?
24
25
A. io now, yeah.

PAGL 7:! - - - - - - - - - - - - - - ~

and we don't want to do anything until at least 18
months or so to see how much of it clears up. But
it didn't clear up.
Q. So have you been back to see him?
A No. I never went back.
Q. When did you have cataract surgery?
A I think it was 2007.
Q. And who performed that surgery?
A Gardner, at the eye clinic in Idaho
Falls.
Q. Have you been back to see Dr. Gardner
aboutyourcon~tions?
A No.
Q. Have you sought any further medical
treatment from anyone concerning your double
vision?
A. No, I just waited for it to clear up.
Q. So you don't know whether or not a
doctor could assist you in clearing that up
further?
A. No.
Q. You mentioned a Peggy Toro, and she
used to be your family physician, is no longer?
A Uh-huh
Q. And you mentioned Scott Taylor. Scott

lI
l

f:

!
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, [ 12
I 13
, / 14
: I

/ 15

I 1s
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i 20
21
22
23
24
25
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1 is your current family physician, right?
2
A. Yes.
3
Q. When's the last time you saw Scott?
4
A. Yesterday.
5
Q. And what was the purpose of seeing
6 Scott yesterday?
7
A. I've had a u1ine infection.
8
Q, You don't claim that that has anything
9 to do with this accident?
10
A No. No. Oh, no. No.
11
Q, So my question really is going to be
12 restated a little differently.
13
A. All right
14
Q, When is the last time you saw
15 Dr. Scott Taylor for any symptoms associated with
16 this accident?
17
A i think It was in May. l have it on
18 my calendar. He got the results --well, the last
19 time I seen him, I'd have to say I've been since20 I've been to two or three -- I mean, when my
21 daughter realized how bad I was when I went on a
trip with her and her daughters, she go: me right
back in to Dr. Taylor. He referrea me to a
24 neurologist and to physical therapy. And the
25 neurologist that I went to was Dr. Southweli in

f,
I
1
r

if he couldn't get me more

So he put me on

2 Ritalin foi three months. And then I was sup posed
')

to go back in May, June, July -- no. I was going
back
on the 22nd of July, I think i guess to see
!
5 how the Ritalin worked. But then I got this
6 infection.
/ 7
And then he told me to stick with the
'It' B physical therapy and go to this neurologist,
0
..., Dr. Soutnwell, which I aia. And he had me go get
~o an EEK. Is that what it Where yoi.ll don't sieep
11 for so many hours and they put all of these things
12 on your head and stuff, because I haa -- I didn't
thi1k I was doing this, but I for a second I
13 black and then I come back. But in that time I've
14
15 fallen and stumbled and tr1ings ana it was getting
to occur. And so he -- he wanted to do tn1s test
and then the MRI.
And when ! went back to see
18
, 19 Dr. Southwell a few weel<s ago, he said that the EAK
!,20 -- I had one of these spells in the hospital and
/ 21 fell backwards be:::ause l had been awake for so
ff 22 long - showed that I might be having a miniature
blackout, or he said
or! may not But
fi 1
.i 23
[ I 24 he said because It's inconsistent and because Ii
and then he told me the same thing that Dr. Tay/or
I

"
4

I

I

I
i
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· 2 physical therapy. He felt it was time that I did.
3 And I think - or was that - maybe that was in 4 it had to be in February that time. But the last
5 ume I seen him was in May.
6
Q. What l'm trying to find out is when is
7 the last time you saw him for any symptoms that you
8 claim are -9
A In May.
, 10
Q. -- as a result of this accident?
11
A. In May. Sorry.
12
Q. What was the symptom that you saw him

· 13 for?
14
A. He wanted me- he followed me uo
15 every three months. And by that time he knew that

16 I was going to go have another MRl, and then he had
17 the results of the MRI.
18
Q. Did he inform you what the results
19 were?
20
A Yes.
21
Q. And what were the results?
i 22
A He said that there had been no healing
j 23 of the brain on both sides with the brain damage,
24 and it 1/1,'8.S - that it had never healed right And

!

I

i

1

P;:~

sa~c!-.t-ha·t--m-y-br-ai_n_w_a_s-pe-rm_a_n_e-ntl_y_in-Ju-re_a_·_-~~

2 They could help me to cope, but they could not do

1 3 anything about the permanent damage And so he put
I i 4 me on Keppra, which is a nonseizure, and it helped
1

l'

Q. Good.
A. It has helped.
1
7
Q. I probably should have asked this
I 8 earlier. What medications, if any, are you
, j 9 currently on?
if ; ~
A. Well, I'm on Keopra.
1
Q. t'm going to stop you at each one.
12 What is it you understand the Keppra is for?
' :3
A. It's to keep me from having the
./ 1: 14 seizures or miniature blackouts.
,, 15
a. Any other medications?
l
16
A.
Ritalin.
1
I : 17
Q. What do you understand the Ritalin is
// 18 for?
j 'i 19
A. To work with the Keppra to make me
20 more
l21t Q. ~orr_y to interrupt you again.
1 22
A i hats okay.
1
/ · 23 .
Q. If I understand i~ the Ritalin was
r · 24
prescribed by Dr. Taylor, right?
f.:

:

6

i·

I:
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2 Keppra was prescribed by Dr. Southwell?
1J ~
Q. Okay.
3
A Southwell, uh-huh
·• 3
A And then I've got osteoarthritis
4
Q. Any other medications?
4 starting, so I take a pill once a week. And i
f
5
A Dr. Taylor put me on -- l can't-- I
5 don't know how to - one a week for -- bu: that's
t
6 have a hard time. It's kind of a non -- to help me
6 nothing to do with this.
i
7 not be, you know, depressed or anxiety It's
7
Q. Who prescribed that?
8 pretiscure (phonetic) or something They advertise
8
A. Dr. Taylor.
9 it on TV. And I was going to look that up this
9
Q. Any other medications that you're on?
i
!
10 morning
10
f.l.•. Just an aspirin and vitamin. That's
• 11
Q. That would be to assist you with
11 about it.
: 12 either depression or anxiety?
t ],
Q. Next you fist Rosemark Women's Clinic?
• 13
A. Yes. And then my blood pressure has
! _
A. That's where I went for this osteo and
' 14 been up Where I never used to go over 120, 125,
1 14 to have a Pap smear with Dr. Taylor lt's nothing
15 I've been clear up to 185. And so Taylor has put
' 15 to do with the accident.
16 me on lisinopril or something like that I'm not
16
Q. Then it says Mountain View Hospital
17 good at pronouncing medicines
17 physicians and staff. When were you ln Mountain
18
Q. I'm not any better, so don't reel bad
18 View Hospital?
19 about that.
19
A Mountain View Hospital physicians and
20
A. But that's for what -- this is what
20 staff. Well, that's the women's clinic, Mountain
'21 I'm taking.
I j' 21 View Hospital. No. Thafs not Where is Mountain
/'
22
Q. It's for high blood pressure, right?
a • 22 View Hospital?
·.t
1
23
A. Yeah.
23
Well, there are two hospitals in Idaho
!
24
Q. And that again is by Dr. Taylor?
: 24 Falls. One is EIRMC and one is Mountain View.
f
A. _
Yeah.
: 25
EIRMC
is _
not_
fisted
here_
and
Mountain
_
_ _ _ _ _ _ _ _ _ _ _ ___,i;..
__
__
__
_
~ ~ - -View
= -is.
- . . . . . J/
' 25_ _ _
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Q. Any other medications that you're on?
1
A. I think it shouid be EIRMC.
·/ 2
Q. So you think this is a mistake in this
A. That I'm on. Well, I take -- I'm on
3 it for low thyroid. I can't remember. It's
, 1·
3 document. I don't know because I haven't received
·
4
medical records.
4 probably in my wallet. I should have had you bring
5
A. I know. I'm trying to think too.
5 my purse in. But I've had a low thyroid.
, 6 Mountain View. Oh, I think these are the ones that
6
Q. Who prescribed the thyroid medication?
7
A. It was in the mission field. I don't
! 7
did testing in the hospital and that that l had
8 to -- that DJ Marc Cardinal, it seems to me 8 remember.
Q. I haven't gotten there yet. I'm just
' 9
9
Q. To have it renewed on a regular
/ , 10 focused on Mountain View Hospital physicians and
10 basis . 11
A. Dr. Toro did and now Dr. Taylor.
I/ 11 staff. And what I'm trying to figure out is do you
12
Q. Taylor?
12 believe you were ever in Mountain View Hospital?
, 13
A I don't think I was ever in the
13
A. Taylor does, uh-huh.
' 14 hospital.
14
Q. That isn't associated with the
15
Q. Let's go to the next one then, because
15 accident ofcourse?
16
A. No.
16 that may be a mistake or it may not Wnen we get
· 17
Q. But I just want to make sure I get all
i 17 the medical records we'll find out.
18 the medications.
18
A. Yeah. Yeah.
19
A. Yes. Okay. Andthenltakeavitamin
i [. 19
Q. DJ Marc Cardinal?
20
A. I think he's the one thai did the
20 8-12 shot once a month.
21
Q. Who does that?
· . 21 cardi -- on my head in EJRMC. He treated me there,
, 22 i think.
22
A. My husband.
, 23
Q. Is that something that's been
. 23
Q. Leon Peterson?
. 24 prescribed to you?
24
A. That was just my regular _gla_s_s_do_c""i'ltot'l-r
25
A. Yes. In Nauvoo on my mission, I was
' · 25 that I go to, I guess I named.
. ... .
"'-~~~-~-==----~=~~~--"
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Q, So you haven't seen him necessarily
for any injuries associated with this accident?
A Nothing Well. no, uh-uh. I haven't
Q. Dr. Fritz Schmutz?
A.. He had to be somebody that I got a
bill from for this injury, but I really don't know.
Q. Well, I know Dr. Schmutz, and he's a
neuroradiologist, if that helps. He may have done
the MR!. I don't know.
A Yes, that's probabl}1 true. And that
may have been when I went to the Mountain View
Hospital too for the MRI
Q, I just don't know.

14
A. I don~ eitherfil! I look.
15
Q. And then Bryant Belnap. I assume he
16 was your physical therapist?
17
A He still is. Yes.
18
Q. And how often do you go to him?
19
A Twice a week.
20
Q. And why do you go to see him twice a
21 week?
A Because he's been helping me try to
get my balance back. And before I started going to
him, every night tor over tvvo years when 11ay down
at night everything would go like this, and if I
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Miracle Ear Center?
A Yes. After the
and i got ••
I realized I wasn't hearing so well. Bur like
everything else I felt like this would -- they said
give It 18 months to a year and see now you are.
And I did that until last October. And then all of
a sudden i realized that I absoiutely was not
gettirg any hearing back I wasn't heanng what
should hear and children's voices and tnat. So I
went to Miracle Ear and got hearing aids.
Q. Do you wear those hearing aiids now?
A Yes.
Q. Can't even see them, can yoo?

1

QA. G°kaoyd.t~ing.
0
A So I aid do that. And that's 'Nhat I
used tne last of the $5,000 that they had gave me
was for - to pay on these hearing
Q. Now, at the time thatthese
interrogatorfes were answered it indicated that you
had not employed any expert witnesses.
A No.
Q. And so you don't intend to call any of
the physicians as expert witnesses?
A I don't know if we will or not

1

1
1
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1 tumed ove' in bee', eveything would go like this.

1

2
Q. Now, "this" doesn't come out in a
3 deposition, so let me describe what you've said,

2 attorney?

4 You've put your hands in front of your face and
5 you've kind of paddled them?
6
A. No. I just get dizzy.

7

Q. That's what you meant by that?

8
A Yes. I meant I get dizzy. And if I
9 turned over in bed. it wouid wake me up because I
10 was very dizzy. He said it was because my
11 crystallites were ali messed up. And he's put them
12 pretty much back in place. I get dizzy when I
13 first lay down, but I can turn over and sleep, and
14 J don~ do that anymore And now he's just working
15 with me to help me be more mobile as far as
16 movement and stuff. Things that -- like he said,
17 you know, he can't co anything about the damage.
18 but he can heip me to cope with it
19
Q. You've already mentioned
20 Dr. Southwell?
21
A Yes.
22
Q. t assume he practices at East Falls
23 Neurology?
'24
A Uh-huh.
25
Q. And then the last one listed here is

Q. You're going to leave that up to your

A Yes.
4
Q. And have him fix that if that's a
5 mistake?
6
A. Yes.
7
Q. Okay. Who are you currently seeing B
A Right now9
Q. ·· for any injuries associated with
this
accident?
10
11
A Dr. Southwell and Dr. Taylor. And
12 then I'm going for a neurological evaluation
13 through Dr. Southwell on the 30th of June for -14 with a Dr, Lincsey, or something iike that.
Q. Lin what?
I 15
A. Lindsey. I think.
! 16
5 17
Q. What was the last name?
l 18
A Lin something.
, 19
Q. Okay. Where is that going to be at?
f20
A That's going to be in Idaho rails
t 21 across from Belnap's, ,n the same vicinity,
Q. Earlier you said that the doctors
/ 22
· 23 weren't certain whether or not you were having
; 24 seizures or not?
25
A He said the test he done, that I could
3
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1 or! could not. But I kept saying I wasn't until i
2 got on the Keppra And now I'd have to say yes, J
3 probably --1 was, because I was -- there were
4 times when 1-- just like that, and then I would be
5 all right But by that time I'd fallen or
6 stumbled.
7
Q. Seizures means one thing to me, and it
8 may mean something different to you.
' 9
A Yeah. I just called them blackouts is
1D what I called them. Second blackouts.
11
Q. And that's what -12
A - the Keppra's for.
· 13
Q. What you've described to me sounds
: 14 like momentary blackouts?
15
A Yes. That's what it is to me.
16
Q. And when we call them -- if we were to
17 call them momentary blackouts, and i realize we'll
18 call them whatever the doctors tell us to call them
19 ultimately, how long have they lasted in your mind?
20 I mean, does it lastfor one second? Ten seconds?
21
A. To me it's just a second, but then I
22 find myself falling or stumbling or something
23
Q. When is the last time you had one of
24 these momentary blackouts?
25
A It was in -- when was the last time?
1

r:1

j:
:
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Q. You can hold onto Exhibit No. •-2.

i 2 With the exception of some red handwriting on

3 Exhibit •-2, is this a document that you prepared?
4
A. Yes.
5
Q. When did you prepare it?
f: 6
A Oh, probably a month ago.
7
Q. And why did you prepare it?
,
A. Because my daughter said she thought
1 9 it was important that I thought about things that!
1O could do and how - now, because I have a tendency
. /' 11 just to say I'm fine and try to get along.
. 12
Q. When you say your daughtetr told you to
: : 13 prepare it, which daughter?
14
A My younger daughter, Marsha Stark,
15 said/ should sit down and write down the things
I 16 that: did before and things that are -- that I
·:
17 have the problems with now, so that it's in my-·
I I
r . 18
instead of trying to remem::ier all at once.
I
· , 19
Q, As I look at this document, there are
20 three words written in red. Is that correct'?
21
A. Yes.
22
Q. And I take it those -- is that your
~ 23 handwriting or someone else's?
: 24
A That's my daughter's But she just
1
i · 25 had a pen, marked in pen.
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i It's been three or four weeks, since I've been
2 taking the Keppra, that I haven't had one.
3
MR. HALL: Let's go off the record for a
4 minute.
5
(A discussion was held off the
6 record.)

7
(Exhibit *-2 marked.)
8
Q. BY MR. HALL: I'm going to hand you
9 what's been marked as Deposition Exhibit No. ·-2.
10 As I understand it, this is a document that you
11 prepared?
, 12
A. I prepared both of these.
13
Q. I'm just handing you this one, the one
14 that's folded up and then been unfolded.
15
A. She asked me to write this stuff down
16 because she felt it was important what I could do
17 and what I had done. And when I showed it to her,
18 I said can you think of anything else. And she
19 said, well, your personality really has changed.
20 You don't have much patience, and you're very
: 21 critical of my husband. And then she said you
22 don1 crochet like you used to. And that's the
23 reason she added those two things. Then I'm sure
24 there's probably other things, but these are things
25 that I remember more.

I

Q. Okay. And by your daughter, again,
1
2 you're referring to Marsha?
3
A Marsha Stark, yes.
Q. And the three words are patience,
4
5 irritability, and crochet; is that correci1
6
A. Uh-huh. Uh-huh. Yes.
'I
Q. And everything else is yours?
7
1i 8
A. Yes.

f

I

,. i Q

Q. And your purpose in doing this,
! 10 preparing this document, was to help your attorney
1
11 and me and anyone else that might have to be
involved in this case understand what you were able
to do before the accident that you don't feel like
14 you can do currently; is that correct?
15
A Yes.
Q. The first item that you list is
housework.
\ 18
A. Yes.
Q. What housework did you used to do that
1 19
,; 20 you now need your husband's help doing?
iI 21
A. Well, I used to keep a lot cieane,
22 house. In fact. I was probably too mebculous
23 And I wear out too soon anymore. So he helps me,
24 which is good. He does the vacuuming, and he'll
25 empty the dishwasher, because getting down and

j

I:;

(
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/ 1 looking up Is very hard for me. And he'll load the
2 dishwasher. I don't do the housework like I used
3 to, l guess I should tell you It's clean, but
4 it's not perfect,
5
Q. Well, did your husband ever help you
6 with housework before this accident?
7
A Very rarely.
8
Q. He didn't know how to vacuum
9 beforehand?
10
A Oh, yeah. He knew how to do it. When
11 we owned the motel in Mackay he made beds and
, 12 things, yeah. He's good help. But -· 13
Q, Once you moved back to Blackfoot after
· 14 your mission, he didn't vacuum ever?
15
A Oh, yeah. He vacuumed some. But my
16 husband is a very busy man. There's somebody in
· 17 the family at large that always needs him to do
18 something. And, quite frankly, sometimes he
19 doesn't do things the way I wanted it done. And
20 he's always made the bed because that's - he's the
21 last one out.
22
Q. Okay. So that's not new?
. 23
A No.
, 24
Q. He has to vacuum more often than he

•
I
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i enjoy the swimming anymore like I dicf before
2 because I can't do it. I used to could swim for a
, : 3 half hour and swim almost a half a mile. and then !
4 would do water aerobics for a half hour, To swim
5 anymore, I would have to look straight ahead and
6 focus because of this, and if I move side to side,
7 i was dizzy. So it wasn't fun anymore_ It was
8 something that! did because l needed the exercise,
9 and my husband. So if I didn't feel like I wanted
1O to go, why, we just don1 go.
11
Q. Do you have a season pass?
12
A Yes.
, 13
Q. You still have that?
14
A Yes. SUI/ have it.
15
Q. And you buy a new one every year?
. 16
A Yes.
17
Q. And how often do you go to the pool
18 now?
19
A. Well, since I've been going to
20 physical therapy and they've seen how bad I've
21 been, they said I should probably - probably
/ ; 22 should not go. So ! talked to Dr. Southwell about
1
t , 23 it, and he said it isn't - he said one thing
I 24 you've got to realize, you have got aiong all this

i

I

I
I

I:
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! . I've went to the swimming pool. I've always been
1
A· Yes. Help with the laundry and stuff.
{
2 Many things that I done by myself he helps with
i 2 careful when I walked in because you know people
3 are looking at you, and I didn't want them to think
' 3 now.
4 I was stumbling around. And my husband was always
4
Q. Is that a good thing or a bad thing?
5 there when we got out of the pool.
5
A It's good.
6
But I went in the dressing room, I
!/
6
Q. It says yard work, now husband does it
1
would
shower.
Sometimes
I'd
stumble,
and
sometimes
u
7 all?
' 7
1
A Yeah. I don't go out.
B I'd have to get- but I never fell, to fall. But
8
i 9
Q. What yard work did you used to do?
9 he said I don't think where you're having-· before
[
10
r
A. I used to do the weeding, plant the
10 they did these little moments or blackouts, he
11 fiowers, sweep the walks, clean the patio off He
11 said, all you would have to do, as badly as your
/
, 12 does all of that now because I am too stumbly. If
brain is damaged, is to fall and hurt yourself oad
I 12
13 I get - I tried last year to get down and pul! a
t 13 and you may never recover. So he said I feel for
14 few weeds, and I got down on my hands and knees and
the time being that you should not go to the pool.
1
15 then I had to craw1 over to the fence to try to get
Q. And you hope to be able to return to
16 ahold of it to get back up So I said this is no
I fo
the pool -. 17 good.
17
A l hope .
. t 18
18
Q. Anything else? I didn't mean to cut
Q. -- If the Keppra is successful?
; 1 19
19 you off.
A Is successful, yes.
20
Q. It says you used to drive the car all
A That's fine. No. Nothing else.
20
21
Q. Next it says swam and water aerobics
21 the time, and now you don't do that?
1
' 22
22 four or five times a week for an hour, now not very
A Yeah. Tr.at's been one of the hardest
23
often?
23
things
to give up that independence But i did
1
: 24
A. No. Not very often. In fact, since
24 this on my own. I had a couple of incidents where
25 they advised me not to - I was okay --1 don't
25 I realized I was not a safe driver.

I
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in·1
A i hear well now, out I still don't
2 focus good.
1
1 3
Q. We talked about the fit and full
4 classes that you used to teach, and you're not
1
/.'
5 teaching those anymore, correct?
Ji
6
A No.
,i 7
Q. Is that correct?
8
A No. I'm not
[ .; 9
Q. And you used to go and sing at the
: , 10 senior center?
11 11
A I just go and sing now. ! don't do
· 12 any of the other volunteer work I did.
13
Q. You still go and sing?
A Yes. Twice a month.
1 14
' • 15
Q. Twice a month?
· 16
A Uh-huh.
17
Q. Is that just for fun or what is that?
18
A It's a volunteer group that goes there
and sings during the lunchtime. And they sing and
then they have a dance. And my husband plays at
the dance .
Q. What instrument does your husband
I 23 play?
11
A In the dance he plays the drums. Then
24
1
they
have
a harmonica group that he sings in the
25
I

Q, Has any medical provider prohibited
you from driving?
A Yes --well, when i told Dr. Taylor
about driving in the middle of the street and one
man having to go over to this side to go around me,
and I realized I was driving in the middle of the
7 street, he said you don't drive.
8
Q. Is that something that you think
9 you'll be able to do in the future if the Keppra is
10 successful?
11
A With my vision tne way it is, I don't
. 12 know.
' 13
Q. And you haven't been back to see
l 14 anybody about trying to fix your vision, right?
1
15
A No. So far, no.
Q. It says that you used to walk three or
1 16
17 four miles a week. Do you still walk?
18
A No. Because I don't have the
' 19 perception. And I have to have somebody with me.
20 When my husband isr.'t there, I have a walker and I
2i use the walker. But I don't try to - I would do
. 22 this on my own. and I was a fast -- you know, I
23 could - my husband because of his hips isn't as
. 24 fast.
• 25
Q. You're more of a power walker than he

ii
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4
5
6

j;

jll

1

'

i

n

--~---~--~=------~'b'==-=~--------------JC
PAGE 94

1
2
3
4
5
6

------=--==-=~

was?
A Not power walker, but I walked fast,
faster. And I don't have that perception. I don't
have that confidence errher that I had then.
Walking's something I've loved to do.
Q. We already talked about the occasional
7 baby-sitting of grandchildren?
8
A Uh-huh.
9
Q. Your great grandchildren when your
10 grandchildren got desperate, so I won't talk to you
11 more about that.
12
You already told me about how you used
13 to deliver meals on wheels on Mondays, and you
; 14 don't to that anymore ; 15
A No.
16
Q. -· correct? You used to work at the
1
17 family history center on Tuesdays. Do you work
18 thereat all?
i 19
A No. Becauseo/thehearingandthe
20 double vision I couldn't - mostly older people
21 that come in there, and when you don't hear well
I1 22 yourself or you don't see- so I gotreleased. I
23 worked there for four years though.
24
Q. With the hearing aids you hear well
25 now?
1

1
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other two Wednesdays.
2
Q. It says you used to do your visiting
3 teaching once a month. Do you still do visiting
/ 4 teaching Ji 5
A No.
;' 6
Q. -· but someone else has to drive, or
7 you just don't do it?
1 8
A I don't do it because i don't do well
1 9 on steps and things. I could say sometimes -' 1O reading is hard. And so I just told them to give
11 me some time a year ago.
12
Q. Okay. You said that you used to be a
13 ward missionary?
14
A We were ward missionaries. And they
15 released us from that when I feli.
16
Q. Do you have a current position in the
1 , 17
ward?
: 18
A No.
/ 19
Q. Does your husband?
20
A. Yeah. He gets the -- does tne temple
21 assignments.
i 22
Q. Then under other problems it says your
/ 23 personality changed and you get upset very easily.
i 24 I haven't noticed that today so far, so I'm pretty
25 impressed.
1

1

1
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22

Q. Now, you said you had some loss of
23 hearing, but as I understand it the hearing aids
24 have pretty well remedied that?

A Yes.

PAGE JOCJ - - - - - - - - - - - - - -

I

1
. 2
3
J1 4
I 5
1:lt 6

it. Dr. Gach said it wasn't anything to do with
the injury. But then it went away. So I think !, myself, because I never had it before and I only
had it after the accident and that, I think it did.
But I don't know what.
Q. And the only doctor you spoke to about
_
;
7
that
said
it wasn~t as~ociated with, the accident?
1
I, 8
A.. Yeah. He said, well, ,1 don t think
1: 9 that's associated with the accident.
10
Q. But the good news is that's not
11 occurring anymore?
:

1

1t

[

I!

1

1

:!
1,

/i 12

~

A. No. It's gone.

l_•.'.i

/ • 13
Q. Good. And then it says headaches at
14 times?
P 15
A. Yes. Uh-hun. I do get headaches.

I,

!t

I/ ,s
l l 17
• 18
19
20
21
22
. 23

j

.
I
I

I.

24

!25
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I

i
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; 25 with other people other than your husband?

1
A It's a lot of different incidents and
2 things and that, but I try not to show it only to
3 him. But I do. I know I'm different
Q. Okay. lt says that you have no sense
4
5 of smell?
! 6
A. Absolutely none. At first for the
7 first year I would have apungent smell that was
8 just horrible, and it would be there all day. Now
9 I only get it once in a while. But it's a very,
10 very bad smell. Butthat's the onlythingthat-11 I cannot smeli anything else, which I miss not -: 12 and then my taste is gone with it too.
· 13
Q. Okay. You talked about the dizzy
14 spells-15
A. Uh-huh.
; 16
Q. - earlier. And those seem to be
17 somewhat remedied?
18
A. The combination of the two drugs, it
19 seems to be helping me·20
Q. Good.
; 21
A. - to cope.

-~-~=-==~~--~~

/1 : 1
Q. And you've already talked albout the
2 instability when you're trying to walk on occasion?
A Yes.
3
Q.
When you say some speech problems at
! 4
I :
5 times -A Well, Just -- my mouth doesn't work
!: 6
r with my brain sometimes when I'm tired. And I'm
getting tired now, and you can tell. I mean, I
get -- J'm not- don~ talk like I should talk. I
i 10 have to stop and think.
Q. Okay. I mean, and I appreciate you
I I 11
12 trying to explain that to me because sometimes l
, 13 say things, and people say obviously my mouth
11. 14 wasn't working with my brain. And so I'm trying to
I
1'" find out if it's different than just normal faux
::i
I 16 pas that each of us make, or is this something that
I 17 when you tire you have to concentrate harder -A. Harder, yes.
Q. -- to be able to communicate?
A. To say what I want to say without
having to pause first and think.
Q. You said you had stomach shakes for
several months. Can you explain that to me?
A. Yes. For the first year at night my
stomach would just go like this, just a tremor in

1
fa. I really have a problem, and I feel
2 bad that I am - but I have. I have changed a lot.
3 My nus band knows that. He's the poor guy. He's
4 the one that suffers for it.
5
Q. So you think you get upset more easily
6 than you used to?
, 7
A Yes. Uh-huh.
8
Q. That you have a lack of patience?
9
A. No. I don't have any patience.
10 Especially with his little dog.
11
Q. Did you used to have patience with his
i 12 little dog?
, 13
A. No. Truthfully, no.
· 14
Q. Do you have patience with your
15 grandchildren?
. 16
A. Yes. Uh-huh.
17
Q. With your great grandchildren?
18
A. Yes. For as often as I see them, yes.
19
Q, So the only person that you've lost
: 20 patience with is your husband?
21
A. Yeah. But the family has seen it.
; 22 You know, they know
: 23
Q. And what I'm trying to find out is is
24 it a loss of patience with your husband or is it

/'

Not ones I had right at - I don't remember in the
hospital. They said I complained about headaches
and things, but I don't remember that. 3ut I did
afterwards, I would have, you know, headaches quite
frequently. But they're rare anymore. If I get
rear tired, real upset and things, then I -·
Q. So would it be fair to say that the

,
/
I
/
;

frequency of your headaches now are no more than
they were prior to the accident?

1
1

A. That's-· yes. I would say probably.
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. 10 period of time you had bad headaches, right?
11
A Yeah. But before that I never had
1
12 headaches.
13
Q. What I'm trying to understand now is
14 how frequent you have headaches now.
A Not- maybe, oh, very rare. You
1 15
16 know, very rare. I'm not going to try to put a
17 time because I don't- but they're rare.
18
Q. Okay.
19
A But they are a headache, and I know
20 they're a headache, where before i don't remember.
21 If I did, I'm too old to remember when they were.
· 22
Q. Okay. I know it's somewhat difficult,
23 but I'm trying to quantify what you mean by rare.
. 24 Is that once a year or once a month?
25
A Maybe two or three times a month. But
1
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About the same. Wei!, no, I never had headaches
before the accident
Q. Didn't you?
A. Never had a headache.
Q. So you never ever had to take aspirin
or anything like that?
A I'd take aspirin, but to have a
headache, a headache like I had after it, no.
Q. I realize after the accident for a

1
;

1

•

1
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1
A Okay.
2
Q. It says that you've had so~ emotional
3 suffering as a result of this accident. What would
4 you describe as your emotional?

5
11

6
7
8
9
10

A The freedom to do the things I used to
do and be able to do them. I can't do that
anymore. And emotionally it's very hard fo; me,
just like not driving. I have to have somebody
drive me. ! have to have somebody with me. i
can't --1 used to-· and the swimming. Things I
used to do that i loved and was part o1 my everyday
life from the time - J can't do·· it's not there
anymore And if I try do it, I'm putting myself
into the position of maybe hurting myself by
falling or that.

11
12
13
! 14
, 15
·t 16
Q. Have you ever sought any medical
1 ! 17
attention with a professional to assist you with
! / 18 your emotional problems?
!! 19
A No. Just taking this medicine
1
20 Uh-huh.
; 21
Q. So you haven't been to see a counselor
. 22 or a psychiatrist or a psychologist?
23
A No. No.
: 24
Q. In your complaint you list a ioss of
25 consortium as part of the losses that you have as a
i

1

,
[
f
i

1
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not real --you know, they're a headache, but I can
take ibuprofen and it takes care of it.
Q. So do you take over-the-counter
medication whenever you get a headache, and that
resolves the matter?
A. Yes.
Q. And then the last item listed on here
is crochet. And I realize that's not your

i · 1 result of the accident?
2
A Repeat that question.
3
Q. Loss of consortium. I'll show you it
4 in your complaint.
5
A I don't know what consortium is right
6 at this moment
7
Q. Okay.
8
A What does it mean? Maybe -handwriting. It's your daughter's handwriting.
9
Q. Well, ifs in your complaint, and so I
10 Why is that on there?
10 wanted to see what you believed it to be.
11
A That's on there because of the vision
11
A. Right now! don't know.
12 problem. I don't read hardly anymore. I don't
12
Q. Well, it can mean different things to
, 13 write in my journal. If! close one eye, I can
13 different people. And I'm hesitant to tell you
: 14 focus pretty good and see one. But with two I
· 14 what-·
15 dont And who wants to keep one eye closed all
' 15
A Put words in my mouth. Yes.
·.; 16 the time. And wnen I would --1 tried to crochet
; 16
Q. So why don't we-·
· 17 nere awhile ago, and thought i did wonderful. i
i ' 17
A I wouldn't want you to. But! don't
' 18 did ten rows and went to the eleventh row, and I'd
, 18 -- it's evidently something, but! don't - to
, 19 made a mistake back in the fourth row and had to
19 think what it could be right now, I don't know.
20 take everything out again. And I don1 have that
20
Q. Well, to be fair to you, l realize
21 patience anymore. So I said I can't do this, soi
• 21 that your attorney prepared this complaint. Not
22 quit But I used to crochet a lot And read. And
22 you. And that's a legal term that he used. So
23 I don't do those things anymore.
23 what we're going to do is we're going to take a
24
Q. The complaint also suggests some other
124 little break. He'll be able to explain to you what
.....
' 2_5_is_s_ue=s-th_a_t_ln_e_ed_t~o-as=k=y-ou_a_b_o-ut_.~~--=""""'
it is that he thought that you and your husband
J
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10 correct?

A That's--yes.

16
Q. Loss of consortium also generally
17 deals with the intimacy of the parties.
/ 18
A Yes.
119

{
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, 11
A Yes -- no. We don't do yard work
: 12 together.
i 13
Q. You used to do some recreational
· 14 activities together that you don't do together?

15

!

I

!
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Q. And I don't want to offend you in any

, 20 fashion ••
21
A No. You won't.
22
Q. •• but because it's listed here I need

d:

i

I~~

1 on me.
2
Q. So your relationship has changed in
3 some respects?
4
A. Yes, it has.
5
Q. That is to say that you now do
6 housework together that you didn't used to do
7 together?
8
A Yes
9
Q. But you don't do yard work together,

1

1
"
A Weli, it's not the same. It's not the
'
2 same because I haven't been the sam€. And he's 81.
~
t
1 3 J mean, we're not dead.
I
4
Q. Well, what I guess I'm trying to learn
I'
5 is, you know, it's natural as I understand it,
Iii 6 because I'm there, as we age sometimes the
7 frequency of our intimacy declines.
8
A Oh. yes Definitely.
r
9
Q. And I realize that just prior to the
10 accident you had a certain level of intimacy?
11
A Yes.
t 12
Q. And then after the accident there
13 would have been a reduced level of intimacy for
/
" 14 some period of time -·
I 15
A Yes.
! 16
Q. -- while you were recovering from your
injuries,
right?
i 117
., 1I 18
A Yes.
Q. So at this time is the level of
' 19
1
1120 intimacy back to approximately what it was prior to
1121 the accident?
1
A No. No.
I 22
Q. Is that because of the additional
23
f
. 24 years of age, or do you think it's because of your
t
f
25 injury?

meant by that, and we'll come back and talk about
that.
3
A Unless you mean the companionsr1iP
I 4 between me and my husband. Is that what it is?
5 Yeah. Okay. And its not there anymore That's
6 for sure.
7
Q. All right. If you want to define it
8 then, we'll define loss of consortium as some loss
9 of the companionship?
A. Yes.
Q. I guess it would be fair to say that
12 the nonphysical companionship, how has that been
13 affected?
14
A Well, he watches over me a lot But
15 we aren't - you know, we don't do things together
16 like we used to because I'm not·· I go to bed
17 maybe sometimes at 7:00 at night because I'm just
' 18 not right after that. So all he's got is just the
19 dog. And I would go fishing with him and that. I
20 havent - we just aren1- it isn't the same. We
21 did the yard work together. We do do the housework
i 22 togetner. And he is learning to cook.
Q. Okay.
123
r 24
A. But that's what it is. It's been hard
I! 25
on him emotionally. It's hard on him as it's been

f'.I\GE 108
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A I think it's a combination of both.
MR HALL: Let me take a little break and

' · 3 l'!l look at my notes. I think we're about done
4 with what we can do today.
5
(A recess was taken from 11 :30 a.m. to
6 11 ·35 am)
7
· Q. · BY MR. HALL: Back on the record. The
8 only additional question I have for you is whether
9 or not you have suffered any disfigurement as a
Ii · 10 result of this accident?
/ ( 11
A No. How/ look is how I've always
· 12 been
t 13
Q. That's pretty impressive. I couldn't
14 see any disfigurement, but we don't always get to
1
n1s seeeverything,soiwantedtomakesureofthat.
[ 16
A. No. I have nothing
117
Q. And you're able to dress yourself'?
! 18
A Yes.
19
Q. And take care of your regular bodily
20 functions?

f
t

Ii

I
/
/;

/
'
f

1

:

'21
22

I
I

·

!.·

•

f'

A Yes.
/•
MR. HALL: Those are the only additional
• 23 to ask you how, if at all, has the level of
, l 23 questions I have for you at this time. We'll
: 24 intimacy between yourself and your husband been
, 24 adjourn this deposition. Unfortunately we are
'25 affected as a result of this injury?
/ 25 going to have to have it subject to reopening when
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MR HALL: Tr,ank you so much for your time.
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conditions of the sidewalks surrounding the Blackfoot Municipal Pool. Loma Horn, Blackfoot Pool
Manager, is expected to testify as to when and where the ice melt was spread on the sidewalks
surrounding the Blackfoot Municipal Pool, and to J oAn 's history with the Blackfoot Municipal Pool.
Shauna Justesen is expected to testify as to the icy conditions of the sidewalks surrounding the
Blackfoot Municipal Pool and her discussion with Loma Horn prior to the subject accident regarding
the need for more salt to be placed on the sidewalks surrounding the Blackfoot Municipal Pool due
to the icy conditions. Donna Barnard is expected to testify regarding her knowledge of the injuries
suffered by JoAn, JoAn's abilities prior to the accident and the impact those injuries have had on
JoAn and her family. Dean and Kay Stump are expected to testify as to their knowledge of JoAn' s
abilities prior to the accident and t.he impact those injuries have had on JoAn and her family.
Blackfoot Citv Fire Department emergency personnel that arrived on the scene and attended to Mrs.
Ball; they are expected to testify as to weather conditions, conditions of the sidewalk and the injuries
suffered by Mrs. Ball. Plaintiff's medical providers, including, but not limited to, Bingham
Memorial Hospital staff and emergency room personnel; Eastern Idaho Medical Consultants
physicians and staff; Eastern Idaho Regional Medical Center physicians and staff; Blackfoot Horne,
Health and Hospice physicians and staff; Dr. Robert Cach at Idaho Neurosurgical Center; Kenneth
W. Turley, M.D. at Idaho Eye Center; Peggy J. Toro, M.D.; Scott A. Taylor, M.D.; Rosemark
Women's Clinic physicians and staff; Mountain View Hospital physicians and staff; DJ Marc
Cardinal, M.D.; Leon C. Peterson, O.D.; J. Fritz Schmutz, M.D., Bryant Belnap at Belnap Physical
Therapy and Balance Center physicians and staff; James L. Southwell, D.O. at East Falls Neurology;
and Miracle Hearing Center physicians and staff. The medical providers arc expected to testify
regarding JoAn 's injtuies, treatment and the impact of the accident on plaintiff. Plaintiffs reserve
PLAINTIFFS' RESPONSES TO FIRST SET OF JNTERROGATOR.JES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS· 3
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the right to supplement this answer in the event that additional witnesses are identified prior to trial.
INTERROGATORY NO. 2: Please identify any and all documents and tangible things upon
which you rely, or to which you refer, in answering these Interrogatories.
M~SWER TO INTERROGATORY NO. 2: Medical records and bills regarding JoAn

Ball, photographs, weather report. Plaintiffs reserve the right to supplement this answer, if
necessary, prior to trial.
and every person whom you may call as

INTERROGATORY NO. 3: Please identify

a witness at the time of trial, and please set forth the subject matter and substance of the facts to

which each such person will testify.
ANSWER TO INTERROGATORY NO. 3:

Answer to Interrogatory No. I.

INTERROGATORY NO. 4: Please state whether you (or any person, firm, or corporation

litigation. If your answer to this Interrogatory is

, then

such expert, please state the

following: (a) the expert's name, address, and training; (b) the substance of the

conclusions

and opinions; (c) the physical evidence (if any) that the expert analyzed, and the present custodian
of such physical evidence; and (d) identify any and all reports prepared by the expert

ANSWER TO INTERROGATORY NO. 4: Plaintiffs have not engaged any expert
witnesses at this time. Plaintiffs reserve the right to supplement this answer, if necessary, prior to
trial.
INTERROGATORY NO. 5: Please identify any and all exhibits that you may introduce or
otherwise utilize at the time of trial.

ANSWER TO INTERROGATORY NO. 5: Medical records and bills regarding JoAn Ball
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS • 4
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and photographs. Plaintiffs reserve the right to supplement this answer,

prior to trial.

INTERROGATORY NO. 6: Please state whether you ( or any person, firm, or corporation
acting on your behalf) have obtained a statement of any kind from any person, whether written, oral,
recorded, stenographically transcribed, or otherwise memorialized.

lf your answer to this

Interrogatory is "yes", then for each such person, please state the following: (a) the person's name,
and occupation; (b) the type of statement taken from such person

written, oral, etc ... );

( c) the name, address, and telephone number of the present custodian of the

statement; ( d)

the date on which the statement was taken; and (e) a summary of the information provided by the
person in the statement

ANS\VER TO INTERROGATORY NO. 6: Plaintiffs are unaware of any such statements.
Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.

Th.'TERROGATORYNO. 7: Please provide a detailed factual description of what occurred
on the morning of the accident in this matter.

A.1'(S\VER TO I1''TERROGATORY NO. 7: John and JoAn Ball pulled into the Blackfoot
Pool parking lot at approximately 7:00 a.m. on February 25, 2008. JoAn got out of the car first and
called to John, "Oh, Beth is down!" Then JoA.ri walked over to help Beth. John came around the
front of the car and was about 10-12 feet away and saw Jo An' s feet go straight up in the air almost
parallel ·with the sidewalk, about three (3) feet in the air. First her buttock hit, then whiplashed her
head onto the icy, hard concrete sidewalk. John heard the sound of a ''crack" as her head hit the
pavement ( which sound still haunts him to this day). \\'hen John reached her, he knelt do\\11 on the
icy sidewalk and checked to see if she was dead or alive, because she was unconscious. As he knelt
by JoAn, John heard Beth moan "I can't move my leg," and was pleading for help. John saw
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROGATOR1ES ~ND REQUESTS FOR PRODUCTION OF
DOCUMENTS - 5
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someone standing nearby who yelled "somebody call 911, we need some heip, we've got two people
down here." Some minutes passed before John knew that JoAn was alive. She started to moan and
said, "I am so sick!" John stayed by the two injured women and yelled out to the crowd, ''someone
needs to get some salt on this, it is slick." When paramedics arrived, again John warned them that
the sidewalks were icy. Emergency medical care was administered and JoAn was taken to the
hospital.

INTERROGATORY NO. 8: Please describe your history with the Blackfoot Municipal
Swimming pool, including but not limited to: number of times visited, schedule of visits, etc.

ANS\VER TO INTERROGATORY NO. 8: John and JoAn Ball have purchased a yearly
pass to the Blackfoot Munjcipal Swimming Pool for the past four years. Prior to the accident they
swam on an average of four to five days a week. Since the accident, they have been unable to
maintain a regular schedule due to JoAn's medical problems. Currently she is medically unable to
swim.

JNTERROGATORY NO. 9: Please describe all medical treatment that you have received
in connection with this accident.

ANSWER TO INTERROGATORY NO. 9: Plaintiff continues to seek medical treatment
for injuries relating to the subject incident. A signed medical release has been provided to you for
the purpose of gathering this information. We request that you provide our office with copies of all
documents you obtain with said release. Plaintiffs reserve the right to supplement this answer, if
necessary, prior to trial.

JNTERROGATORYNO. 10: Please describe in detail all damages that you claim as a result
of this accident, including your method of calculation.
PLAINTIFFS' RESPONSES TO FIRST SET OF !NTERROGATOIUES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS - 6

70

ANS\VER TO INTERROGATORY NO. 10: Total damages have not been calculated at

this time, however, a summary of such damages has been set forth in the Complaint and Tort Claim
Notice. Plaintiff continues to seek treatment for i[1juries relating to the subject incident. Plaintiffs
reserve the right to supplement this answer, if necessary, prior to trial.
INTERROGATORY NO. 11; Please identify any individual with the City of Blackfoot that
you have talked to regarding this accident, and provide a summary of the subject matter of the
conversation.
ANSWER TO INTERROGATORY NO. 11: When JoAn informed Lorna Horn that the

Statute of Limitations was up and that JoAn was going to need to see about getting more help from
the city with her medical costs, Lorna replied with a comment to the effect of, "Don't feel bad."

REQUESTS FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. l: Please produce any and all documents identified,

related to, relied upon, and/or referred to in your answers to Defendants' Interrogatories.
RESPONSE TO REQUEST FOR PRODUCTION NO. 1: See attached photographs

taken by John Ball, Sr., on February 11, 2010, at approximately 11:20 a.m., depicting the snowcovered sidewalks surroW1ding the Blackfoot MW1icipal Pool that have only partially been cleared,
which partial clearing is similar to the partial clearing performed by pool employees on the day of
the subject incident. Please note that the photos also show snow accumulation in the designated pool
parking area with significant foot traffic, indicating that the snow accumulation had been there for
quite some time. For copies of medical records and bills, see Answer to Interrogatory numbers 9 and
10. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROGATORIES AND REQUESTS fOR PRODUCTION OF
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REQUEST FOR PRODUCTION NO. 2: Please produce any and all documents which
support, or may support, your claims in this litigation.

RESPONSE TO REQUEST FOR PROIIUCTIO!\ NO. 2: See Response to Request for
Production No. 1. Piaintiffs reserve the right to supplement this answer, if necessary, prior to trial.

REQUEST FOR PRODUCTION NO. 3: Plea~e produce any and all documents regarding
the subject matter of this litigation which have been prepared or maintained by any ,,vitness, or
potential witness.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Plaintiffs are unaware of any
such documents. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
REQUEST FOR PRODUCTION NO. 4: Please produce any and all documents whicb you
may or will use at the time of trial.

RESPONSE TO REQUEST FOR PRODUCTJON NO. 4: See Response to Request for
Production No. 1.
REQUEST FOR PRODUCTION NO. 5: Please produce any and all statements, whether

written, recorded, or otherwise memorialized, made by any individual concerning the facts and
subject matter of this litigation.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Plaintiffs are unaware of any
such documents. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
REQUEST FOR PRODUCTION NO. 6: Please produce copies of any and all written
correspondence and communications between you and any other person (other than your attorney)
pertaining to the facts and subject matter of this litigation.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Plaintiffs are unaware of any
PLAINTIPFS' RESPONSES TO F[RST SET OF fNTERROGATORlES AND REQUESTS FOR PRODUCTION OF
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such written communications. Plaintiffs reserve the right to supplement this answer, if necessary,
prior to trial.
REOUESTFORPRODUCTIONNO. 7: Please produce any anda!J documents and tangible
things in your possession, custody, or control which concern the subject matter of this litigation and
which have not otherwise been requested or produced.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: None.
REQUEST FOR PRODUCTION NO. 8: Please produce any docwnent upon which you rely
in your calculation of damages.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: Wehavenotyetgatbercd this
information. A signed medical release has been provided to you for this purpose. We request that
you provide our office with copies of all documents you obtain with said release. Plaintiffs reserve
the right to supplement this answer, if necessary, prior to trial.
REQUEST FOR PRODUCTION NO. 9: Please provide a copy of any document upon which
you rely in your claims of negligence.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Plaintiffs are not in possession
of any such docwnents. Plaintim reserve the right to supplement this answer, if necessary, prior to
trial.

DA TED this_!{_ day of May, 20 I 0.

___ ___ __
.

,

------
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VERJFICA TION

STATE OF IDAHO

)
:ss

County of _ _ _ _ _ _ )
JoAn Ball, being first duly sworn on her oath, deposes and says:
She is the piaintiff in the above entitled matter. She has read the foregoing Plaintiffs
Responses to First Set of Intenogatories and Requests For Production of Documenls. She knows
the contents thereof and the same is true as she veriiy believes.
DA TED this

l-f

~

1/ day

of May, 20 I 0.

SUBSCRIBED AND SWOR.l\' to before me t h i s ~ day of May, 2010.

(SEAL)

NOTYPlJBLC FOR IDAHO
Residing in Pocatello
Commission Expires:

3/;~)t~
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VERFICATION

STATE OF IDA.HO

)

:ss
County of _____ .___ )
John Frederick Ball, being first duly sworn on lier oath, deposes and says:
He is tl1e plaintiff in the above entitled matter. He has read the foregoing PlaiDti
Responses to First SetofLnterrogaturies and Requests For Production of Documents. Iie knows the
contents thereof and the same is true as he verily belir.wcs.
DATED this

if

day of May, 20 l 0.

SUBSCRJBED AND SWORN to before me this _!-I!!: day of May, 2010.

(SEAL)

esiding in Pocatello
Commission

3/; 'fJ t./
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Things I was able to do before accident on Feb. 25 th 2008
House work (now need husband to help with this)
Yard work (now husband does it all)
Swam and water aerobics 4 or 5 times a week for a hour

(now not very often)

Drove a car all the tine (now due to momentarv blackouts 1 no longer trust
myself to drive this is one freedom J really miss)
Walle at least 3 or4 miles a week baby sat great grand children occasionally
Q do not have the balance or depth perception to walk that I had before·)
Delivered meals on wheels on Mondays (to do this you have to be able to move very fast
from one home to another to get the meals to lbe people on your route in a two hour
period)
Worked at family history center oo Tuesdays ( I can no longer work there after the four
vears as J have in the past because of my hearing loss, double vision, and not
remembering I would not be able to help people on the computers)
Help teach fit and fall classes twice a week (] tried going back just as one of the
participates several months after the accident but could not do hardly any of the exercise
with out losing my balance and getting dizzy)
Volunteered At Senior Center Oiust go and sing with the singing group sometimes)
Did visiting teaching once a month ( not anv more since I don't drive and do not
function weU in the evenings)
Ward missionary
Other problems
Personalitv change I get upset very easy
'
No sense of smell (except for a ven' punchant smell for many months.I StiU have it once
in awrule but its not as strong)
Verv little sense of taste
Dizzv spells
Some loss of hearing
Verv wistable at times trying to walk
Some speech problems at times
Need to have someone with me to drive and hold on to me or I use a walker because I do
have momentary blackouLc; or can stumble ven eafil'
Stomach shakes for several months
Head.aches at times
1
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THE CITY OF BLACKFOOT,
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JOHN DOES I
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JOHJ,/ FREDERICK BAL:. and JOAN BAL:.,
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CV-1D-329

Plaintiffs,
vs,

THE CIT'l' OF BLACKFOOT,
thru V,

JOHN 00£5 I
EXBIB:ITS

Defendant.

No.
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DEPOSITION Of JOHN FREDERICK BALL
BE IT REMEMBERED that

the deposit:ion

F.r:ederic:::k Ball was taken by the attorney for:
defendant at the office of Maguire & Penrod~
at 1414 East Center, Pocatello, Idaho, befo~e

ot

(The deposition proceeded at
2 11 :40 a.m. as follows:)
3
John Frederick Ball,
4 produced as awitness at the instance of the
defendant, having been first duly sworn, was
examined and testified as follows:

John

D. Tecrill, Court Reporte~ and Nocary Public1

for the State of Idaho, on Wednesday, June 16,
commencing at the nour of 11:40 a.m., in the
above-entitled matcer.
APPEARANCES

For the Defendant:

NELSON HALL PARR¥ TUCKER, P. A,
8¥:

BLAKE G. Hi'\l.L

490 Memorial Drive
Post Office BOY. 51630
Idaho falls, Idaho 83405-1630
1208) 522-3001

For the Plaintift.s:
MIIGUIR~ •

PeNROD

BY:
!l/1.VID K. PENROD
.l 414 East Center
Post Office Box 4758
Pocatello, Idaho 83205-4758
1208) 232-5167

Ii

MR. HALL: Let the record reflect that this
is the time and the place for the deposition of
John Frederick Ball in the case of John Frederick
Sall and JoAn Bari versus the City of Blackfoot,
Bingham County Case No. CV-10-328.
This deposition is being taken
14 pursuant to a notice of deposition duces tecum and
15 can be used for all purposes consistent with the
16 Idaho Rules of Civll Procedure,
17
118
EXAMINATION
j 19 BY MR. HALL:
20
Q. Mr. Ball, I can tell by the fact
· 21 you're leaning forward that you have some
22 difficulty hearing on occasion; is that right?
23
A Correct

9
10
11
12
13

11

1
~

1

0_._s_o_i_f
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1
A. Okay.
2
Q. Again, let me tell you just a little
3 bit about what our rules are today.
4
This is a deposition and the purpose
5 is for me to be able to ask you questions and learn
6 what information you have about your lawsuit
7 Okay?
The court reporter is going to take
8
9 down everything that is said today and it's just
10 like we're in a courtroom. You've been sworn, put
11 under oath, required to tell the truth. The court
12 reporter in order to take down all the information,
13 though, has to make sure that we communicate in a
14 fashion that she can transcribe.
15
A. Okay.
16
Which means that sometimes people will
17 communicate with each other by nodding their head
18 up and down for yes and side to side for no. Guess
19 wha~ the court reporter can't take down nods of
20 the head. So we have to answer out loud.
21
A. Okay.
22
Q. Sometimes we'll communicate with each
23 other by saying uh-huh, uh-uh. Again, that all
24 comes out as a mumble with the court reporter so we
25 need to answer yes where appropriate and no where

a.

~

PAGE 7
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what you said isn't what I heard, so I've got to be
aware of that.
Q. Okay.
A I'll do my best.
Q. If for some reason you don't
understand a question, just tell me and I'll repeat
it. If you aren't sure what the question is, tell
me and I'll repeat it.

2
3
4
5
6
7
8
, 9
A. Okay.
· .: 10
Q. We're not trying to play any games
I 11 here or catch you in doing something or anything
· 112 like that We're just trying to communicate with
J! 13
each other and learn as much as we can to help get
14 this case resolved.
15
A i understand that.
. 16
Okay. Have you ever had your
17 deposition taken before?
i 18
A Yes.
19
Q. When - excuse me. I'm going to start
1
20 all over again. I guess for the purposes of the
21 record we probably ought to make sure that we're
I 22 deposing the right person. So would you, for the
I 23 record, please state your full name.
24
A. I'm John Frederick Ball.
I 25
Q. And wh ere do you reside?

I

a.

"--~---------------......· ----~~---~---~-----,_,
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A. At 640 East Judicial Street in
1 appropriate. Are you okay with that approach?
1
2
A Yes.
2 Blackfoot, Idaho.
3
Q. Good. The other thing that happens is
3
Q. Thank you. And are you married?
I'
4
4 that about halfway through my question you'll say,
A. Yes.
..,t:;
5 oh, l know what he's going to ask me and I want to
Q. To whom are you married?
6 get this over with, so I'll hurry and answer his
6
A. JoAn Elizabeth Ball.
I 7
7 question. If you do tha~ the deposition will take
Q. And she had her deposition taken a
8 twice as long because we have to have my questions
6 little bit earlier. She said that the two of you
9 fully on the record before you start to answer.
l 9 were married on August 5th, 1950. Was she right?
10 And if you start answering early, then I have to
10
A. Correct
11 stop talking so we don't have two people talking at
Q. She said it was the first marriage for
11
12 the same time. Then after you've answered, then I
both
of you?
j 12
13 have to finish asking my question and then you get
13
A. Correct.
14 to answer it a second time. So it's best if you
14
Q. And that the two of you have had five
15 try to wait until I finish the question before you
15 children?
16 start to answer, and I'll wait until you finish
A. Correct
17 answering the questions before I try to pose a new
17
Q. And she gave us the names and ages of
18 question. Okay?
,I 18 those five children starting with Marie at - Marie
19
A. Okay.
I 19 is the oldest, then John Jr., then Leslie, then
20
Q. Finally, J want to make sure that
20 Terry, and then Marsha.
21 we're communicating witli each other. And so if for
21
A Correct.
22 some reason you don't understand one of my
22
Q. She got them all right?
23 questions, tell me you don't understand il
A. Yes.
23
24
A. Okay. And, you know, one of my big
24
Q. She passed the test then. She said
25 problems, and I really have to listen, is sometimes
you
had
36 children?
25
85
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A Yes.
Q. Okay. Just wanted to make sure that

t 5 you're the same person that we think you are and
6 that all that previous information is accurate.
7
A You're not going to ask any dates of
8 births?
9
Q. No.
10
A Okay. l'm safe.
11
Q. She gave us some of those and I
12 thought thatif you're like me, you'd want your
13 wife to answer those questions, not you. So we'll
14 let you go on that
15
A Thank you
16
Q. Okay. And I asked you earlier whether
17 or not you'd ever had your deposition taken before
118 and you said that you had. Now the question I have
/ 19 is when?
· 20
A It was in the sixties.
21
Q. What was the reason that you had your
22 deposition taken in the sixties?
23
A Ihad a four-wheel trailer that Iwas
24 pulling back when we lived in California and the
25 bearing went out of one of the trailer wheels and

f1' 2

I

A Correct.
Q. And 82 great grandchildren?

A Correct

2
Q. Do you recall how much they awarded
3 you?
4
A. have no idea. It wasn't all that
5 much, but we recovered somewha: by the time

6 everything was taken out.
7
Q. Have you ever B
A. I oon't9
Q. Go ahead.
10
A I don't remember 11
Q, That's fine.
: i 12
A - what it was.
, . 13
Q. And what you remember, you remember.
14 And what you don't remember, you don't remember.
'15 And I don't remember is a perfectly appropriate
. 16 answer today because I just want to know what you
/ 17 do remember.
n 18
A Okay.
' 19
Q. With regard to you - your previous
20 legai experience or experience with the law, other
i 21 than this lawsuit that we're here today on and the
22 lawsuit associated with the trailer, have you.ever
; 23 been a party to another lawsuit?

I

I: 24

25

------~----~=.,,,.,.

whipped itself off the side of the road and it
slid. And tien we got so much - why, it brought
3 me around. It flipped me over and back down. So
4 we had a lawsuit there.
5
Q. So you've been a party to a lawsuit
6 prior to this lawsuit?
7
A. Correct
8
Q. Were you suing someone or was someone
9 suing you?
10
A. We were suing reimbursement for our
11 loss in that thing- stuff we had in the trailer.
12
Q, And who did you sue?
13
A. The trailer company.
14
Q. The manufacturer of the trailer?
15
A No. [twasjust-lthinkitwasthe
16 trailer comoany itself.
17
Q. And how did that lawsuit get resolved?
18
A. They awarded us.
19
Q. Did it go to a trial?
20
A Yes.
21
Q. And at trial they awarded you some
22 money?
23
A Say that 24
Q. Attrial the jury awarded you some
25 money?

PAGE 11 - - ~ - - - ~ - - - - ~ - ~

A No.
Q. The prior deposition that you had
PAGE 12 ~ - - - - - - - - - - - - - - ,

1 taken then was associated with this trailer
2 lawsuit?
3
A. Correct
4
Q. So you understand that today will be
5 similar to that experience, presumably?
6
A Okay.
7
Q. Okay. Where were you born?
8
A Lava Hot Springs in Idaho here.
9
Q. And where were you raised?
10
A Up untll the second grade in Lava, and
11 then we moved to Inkom, Idaho. And then from
· 12 Inkom, Idaho, we moved to Pocatello in 1939.

15
What is the last year of formal
· 16 education that you completed?
17
A J was in my junior year in high school
, 18 when l left and went into the Nr Force.
19
Q. So you completed your sophomore year?
20
A Yes.
21
Q. And then sometime during your junior
22 year you joined the Air Force?
23
A Correct.
24
Q. Was the United States at war at that
25 time?
86

T&T REPORTING - (208) 529-5491

DEPOSITION OF JOHNFREDERlCK BALL- 06/16/2010

11

SHC£T o

A It had just ended. That was in 1947.

2

Q. How long were you in the Air Force?
3
A Three years.
4
Q. Did you ever obtain a -· what's
5 referred to as a GED, a general education degree?
6
A I got that
7
Q. Wnen did you get your GEO?
8
A Probably in about 195 7.
9
Q. And where were you when you obtained
10 your GED?
11
A ! -was in the PJ.r Force. I got~
12 through the f;jr Force.
13
Q. Okay. I'm confused now. You said you
14 joined the Air Force in '47?
15
A Correct.
16
a. You were there to, three years?
17
A I mean '48. Ord J say '58?
18
a. You said '57's when you got your GED.
19
A. No. It was - no. Let me get back.
20 I jorned the service in '47. ln 1948 I got my
21 GEDQ. Okay.
22
23
A - and not - yeah.
24
Q. That's very appropriate for you to
25 help correct that information. So thank you.

n

PAGE l~

Sc while you were in the Air Force you

2 obtained your GED?

3

-1
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A Correct

4
Q. Did you ever have any formal educatioo
5 after that1
6
A Yes.
7
Q. Tell me aboutlt
8
A Well, I got credit for the courses I
9 took in the seNice to be an airplane engine
10 mechanic. I also taugh! a course of - it's kind

11 of a reevaluation cov1se for crew chiefs on C-47
12 airpianes. I come out of there - I took the class
13 myself. I come out of here with one of the highest
14 grades, oral and written, and they called me and
15 asked me if I'd teach the nexl class, which I did
16 It's been all that way through my life.
17
Q. Okay. A lot of on-the-job training?
18
A OJT, correct
19
Q. You said you were in the Air Force for
20 three years?
21
A Correct
22
Q. Why did you leave the Air Force?
23
A Well, I put in my three-year term and
24 I could leave then.
25
a. And were you honorably discharged?

PAGE 15 - - - - - - - - - - - - ~ ~

A Coffect.
Q. And what was your rank when you were
3 discharged?
4
A. Corporal. I was put in f01 sergeant,
5 which I would have got if I'd have stayed in It
6 was klnd of a promotjonal thing, bu1 I was ready to
7 call her a day.
Q. Where did you serve ln the Air Force?
8
A.
All my training was in the United
9
10 States. And then after a yea, and a half I went to
1i Panama Canal Zone and I spent a year and a half
12 down in the Panama Canal Zone.
Q. Been there. It's an interesting
13
14 ptace.
15
A Definitely. Yeah.
Q. It's really interesting now that we're
f16
17 not there anymore.
18
In any event, after leaving the Air
19 Force what did you do?
20
A Well, I came home and went to work for
21 the City of Pocatello.
22
Q. Is this when you worked for them as a
23 firefighter?
24
A No. I started out with the street
25 department.

' 2

~

PAGE 16

Q. Okay. And then what?
2
A. And then one of the fellows that
3 worked kind of on the side there part time talked
.
me into taking the test and joining the fire
5 department. which I did, and they put me on the
6 fire department.
7
Q. How tong were you with the street
8 department on this first occasion?
A Well, at that time -- let's see, I got
9
10 out in ·so_I got married in '50. There was a lot
11 that happened there . I started working in 1950
12 with the fire department. so I was only in the
13 street department just a short time.
Q. Okay. How long were you with the fire
14
15 depa rtrnent?
A Nmeyears.
16
17
Q. Then what did you do?
18
A Left for California.
19
a. Where did you go in California?
-20
A I worked out at the San Jose local.
Q, Doing what?
21
22
A As a hod earner.
23
Q. I've done a little hod caHying.
24 That's a lot of mrk. I'm not built for il
25 Neither are you, are you?
87
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I 1
A Hey, the first time I went to work
2 there I didn't think a guy could work that hard and
3 live. I'll tell you what we did. They put me with
4 a bricklayer and there was a bricklayer and a hod
5 career.
6
Q. Right.
i
A. We built afireplace and a half every
8 day.
g
Q. Wow.
10
A And I was an OJT on that, butit
11 didn't take long to 12
Q. So how long did you stay in
13 California?
14
A Twoyears.
15
Q. Then what did you do?
16
A Come back to Pocatello.
17
Q. What did you do here?
18
A Started back working at the street
19 department as a flagman. Through that wreck I
· 20 broke my shoulder and cut my head and, you know,
/ 21 stuff like that.
22
Q. I didn't know about the wreck. Tell
23 me about the wreck.
24
A Well, that's wl1y - with the trailer.
25 That's why the suit was.

I

Q. Oh, okay. So you were injured in that

2 accident3
A Yes. Uh-huh.
4
Q. - with the trailer?
5
A Uh-huh.
6
Q. So when you came back to Pocatello,
7 you were limited physically on some of the things
8 that you could do?
9
A Correct
10
Q. And so you started outas a flagman
11 with the city street department?
12
A Correct
13
Q. And l take it eventually your injuries
14 were repaired and you were able to do other
15 activities besides being a flagman?
16
A Correct
17
Q. So what did you do next?
18
A Well, I -we done a lot of things.
19 Back in them days we done - from sweeping streets
20 to running a power broom. They had a power broom
21 there that wasn't working right so: started
22 running it. Before that I run the flesher. Out
23 here this used to - they used to dump all their
24 stuff here on Center Street. There was nothing up
25 here but a big gravel pit.

1
2
3
4
5
6

I

It

I

·n
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1

7

Then I went from there - my dad
worked there as a fmechahnic and hedtaught me
,,
welding, so I went rom t ere to we1 mg. And then
the water department wanted a welder, so I went to
work for the water department welding waterlines.
/ f.·
Q. On this second occasion how many years
i did you work for the City of Pocatello?
11 8
A Let's see, altogether I put in 15
9 years for the City of Pocatello counting the fire
10 department, the street, and the water.
· 11
Q. You said that you worked for the City
· 12 of Pocatello nine years in the first stint. S01
13 what, about six years this second stint?
14
A Yeah. Correct.
15
Q. Where did you go to work after that?
16
A Western Equipment Caterpillar
1i dealership.
18
Q. What did you do for Western?
19
A Welder.
. 20
Q. How long did you work for Western
. , 21 Equipment?
· 22
A 20 years. I run their weld shop for
· 23 20 years, built it up. When I started there it was
24 a room a little bit bigger than this. When I left
25 we had a whole great big building.

!.

I

J
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Q. Good. Why did you leave the City of

!-.

2 Pocatello?

3

I

A I - you know, that's a long story

, 4 because I've always been one who wanted to improve
5 and do things and get things done. A lot of guys
6 will sit there till they're told to do something,
7 you know. So I got disappointed. We're up here in
8 the hill running a waterline and they come down
9 here to a joint and all the guys sit under the
10 shade while ! go down there and weld up the pipe
11 and the joint, and I'm only getting paid, you know,
12
minimum wage back then, I guess.
1
j l 13
Anyway, l got discouraged and decided
I 14 I'd put in out there and they called me - l took
15 an advanced welding course up here at ISU. Pete
. 16 Hinges was teaching it. He recommended me to go
17 out to Simplots and take the test. l went out and
18 took an inteNiew and I was going to go back and
19 take the welding test When I got back they said
20 Western Equipment called and want to see you rfght
21 now. Sol run down there and they hired me on the
22 spot
23
Q. Good for you. So you worked there for
24 20 years. And then what did you do?
25
A We left there and I went down to Ut%~
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1 and helped my son-in-law build a house. I learned
2 the bricklaying trade, by the way, and taught rt to

I

I

!

-
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21
Q. And Mackay came alive during that
22 tournamen~ didn't it?
23
A It did. Do you remember - you didn't

___....____________

24 remember the doctor- oh, he was a geologist up
25 there and they'd challenge the town of Mackay to

I

PAGE 24

1 a set of falls. It's awesome. Awesome.
I took my seminary kids up there when
2

Q. And our team always rented out half of
1
that
facility
every year.
2
A Do you know who owned it at the time?
3
Q. Well, I think 'JOU were there part of
4
5 the time.
6
A Yeah. Because you know what happened,
7 the neatest thing. The baseball -8
Q, You bought it in '86, right?
9
A I put in a horseshoe pit.
10
Q. I remember it well.
11
A Okay. This guy was sitting there. He
12 was kind of- well, what's going on, I says.
13 Well, he said we lost out on the first round.
14 We've just go to wait, you know, to play. I says,
15 well, I've got a horseshoe pit. Why don't you go
16 get some guys and go pitch some horseshoes. Next
17 thing I know there was guys gathered around there
· 18 and they were pitching horseshoes and - and lhey
19 done thal every year. They just loved to come up
20 there. Great. great place.

l

2 the ball tournaments u~ there:
.
I
3
Q. We're d1gressrng a little bit, but,
4 yeah, I love Mackay. I used to take my boys with
1
5 me and we'd drive up the mountain up to the old
~
6 mine way above Mackay and some of the old equipment]
7 that was still up there,
j
8
A. Yeah. Yeah. On White Knob lhere.
f'
9 Yeah.
'.0
Let me tell you something. You're
'. ; still young enough to do this. On the other side
12 - you know where White Knob - Mt McCaleb is
13 across from White Knob on the other side back up
14 behind. Go up City Creek. You have to go up by
15 the dump and take a road and get up there. It
'.6 takes a four-wheel to go across the ditch. And
'. 7 there's a creek that comes down there. H's called
18 Lower Cedar Creek.
19
Take your kids, your family, yourself,
!
I
20 and hike up there. It's where the old water- dam
r
21 used to be. But you go on up in there and the
22 creek branches. And take the right-hand branch
23 You have to cross the creek. You're going through
24 these rocks, solid rock. A gorgeous hike. Here
25 that waters coming out of a cave in a mountain in

3 my three sons So we bricked his house down there
4 and then I spent time down there and then we 5
Q. Your wife seemed to suggest you lived
6 in Utah for a couple of years.
7
A Yeah. Uh-huh.
B
Q. And lived wHh your daughter?
9
A Correct. And worked on this home.
10 And then! working on another home for some other
11 people.
12
Q. Okay.
13
A In the meantime my son, Les, got
14 transferred to Mackay, Idaho. I helped him move.
15 We seen this old motel for sale, the Wagori Whee! in
16 Mackay. My wife asked him -you know, go see what
17 the deal is on it. So we ended up buying it and
18 going to work in the motel.
19
Q. I was one of you, patrons.
20
A Oh. really. You stayed there?
21
Q, Oh, yeah. Many Umes.
· 22
A What year?
23
Q, Well, I used to play sortball and they
24 had a softball tournament in Mac~y, as you recall.
25
A Right Right.
e--
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1 ball games. And that was another big thing besides

I

3 they graduated on that trip. They'd lived there in
4 Mackay and never been up there . What a great s take a camera and a little lunch and go up.
MR. PENROD: Now I'm going to have to order
6
7 the transcript so I can get !hal
THE WITNESS: A lot of people don~ know
8
9 about that.
Q. BY MR HALL: Well, like I say, J've
10
11 spent a Jot of time up there. And then you sold it
12 to, Jthink, a guy that used to work at Valley Bank
13 or something, a younger couple, after you sold the
14 Wagon Wheel, didn't you?
A Yeah. Yeah. His name's Tim Higley.
15
Q. Yeah.
16
A. My son, Les, tutored him, so to speak.
17
18 in hunting and banking
Q. ( remember when they bought it. So,
19
20 anyway, we've kind of gone a little off the subject
21 here of this deposition.

A I'm sorry.
Q. Which is no! a problem. It's nice to
24 be able to cha! with you and have some similar
25 experiences .
89
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1
A Got something in common here going.
1
A Well, we'd sold our home in Idaho
2
Q. Yup. Your wife indicated that you
2 Falls and while we were on our mission our son,
3 were up in Mackay starting, if I remember
, 3 Les, was handling this, and he said that the peopie
4 correctly, about 1986 through '91; is that right?
4 were be~1ind on their payments and they got in
5
A Yeah. We spent five years there.
5 trouble and divorced and moved out. And we said,
6
Q. Then after that you came back to Idaho
11 6
well, tell them to leave the place clean and we
1
7 Falls from Mackay?
' 7 won't press them for their payments, and they did.
8
A Yeah. He traded his home in as part
' 8 They left it nice and clean. They took the
9 payment on the business, the Wagon Wheel.
9 curtains and blinds and everything they could take
10
Q. Andthenyourwifesaidthatyou
10 andleft.
11 bought an RV park or a place down in Sl Charles?
I , 11
And so my daughter worked on it and
12
A The reason we left Mackay is my hip
: 12 then w~1en we come back, well, we got it back up in
13 was going out and i had to have a hip replacement
13 shape. And then a grandson wanted to buy it, so we
14 which I done.
14 wanted to settle in the middle of family, and,
15
Q. Which hip did you have replaced after
15 yeah, so we settled in Blackfoot.
16 you left Mackay?
1 16
Q. And as I understand it, you've lived
1 17
17
A It was the right hip.
in Blackfoot since about 2004 - or '02?
18
Q. Okay. And then after you lived in
, 18
A '02.
1
19 Idaho Falls for a little while she said that you
• 19
Q. 2002. My memory is just trying to
20 moved to St Charles?
20 remember, and I'm sorry l got that wrong.
11
21
A Yes. We spent a year in Idaho Falls
21
Your wife seemed to suggest that she
22 and moved to St. Charles and started another
22 kind of considered you and her retired after you
23 business, an RV park.
23 got rid of the St. Charles place?
24
Q. How long were you in Sl Charles?
24
A. Yeah. Correct.
I
,_2_s___
A_._E_ig_ht_y_e_ars_·-----~------'· bl2_5~__a_._s_u_t_sh_e_s_a_id_th_a_ty_o_u_s_til_ld_o_s_o_m_e_ _~_---1_.JI
1

1

1

~
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1
Q. And then she said after that you moved
2 back to Idaho Falls?
3
A Correct.
4
Q. And then went on a mission for the
5 Mormon Church?
6
A Correct
7
Q. She said you went to Nauvoo?
8
A Correct
9

Q. How did you like that?

10
A Loved it. We had so many experiences,
11 you can1 believe it.
12
Q. Had you had your other hip replaced by
13 that time?
14
A Yes, I did. Yeah. This other hip was
15 going out and they replaced it.
16
Q. When did you have that replaced?
17
A Four or five, six years after this one
18 was put in. Something like that.
Q. So that was when you were down in
· 19
20 Sl Charles?
21
A Let's see, where did I recuperate?
22 Probably, yeah.
23
Q. Then your wife said after you got back
24 from your 18-month mission, that you settled in
25 Blackfoot?

,~

IC

work for the charter schools in Blackfoot that your

.

2 son manages?
A. Correct
3
i 4
Q. And do you recall approximately how
much money you made last year working for the
5
i
6 charter schools?
7
A Probably somewheres a little over
8 4,000, Ithink. Something in that neighborhood.
Do you want to know how that started?
9
Q. Sure.
10
11
A When Iwas in Nauvoo- now, here I am
12 a heavy equipment welder and other things. And
13 they said, well, we need a new department here.
14 And he said I think we need an appliance repairman.
15 We want you to head that. And l done everything
, 16 from laying carpet to repairing appliances and
17 fixing tools, and so my son got the job at the
; 18 charter school.
19
He asked if I'd come out and help the
I 20
kids, show how to mix cement and we were going to
21 pour a flagpole - a base for a flagpole and put a
22 fiagpole, sol come out and done it And we got it
23 all set and then everybody says, well, I've got to
24 go. And I'm sitting here. Here's the flagpole and
25 that and all the cement's got to be finished oftio
-·
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I 1 and the edges formed and all that. So everybody

from your 15 years with the City of Pocatello. She
said you had about $73 a month from that.
A. Wei!, I run for city councilman in
St. Charles and got in. So I was a city councilman
there and they took out so much money. I said l'm
already
retired. They said, no, you work for the
6
i
i
I 7
government, we've got to take out PERS!. So I said
8 okay. So they matched the fund and took out- I
9 think I got $20 a month or something. They took $5
I 10 out and put 5 -- so when I got done and I said,
I 11 well, I'm putting in for that PERS/, they said,
12 well, that's ridiculous. Well, they wanted all my
13 work schedule. So some of the time I'd put in for
14 the City of Pocatello I'd never got anything, so
15 they added that-- so much for how many years and
16 that, and so I ended up getting Q. Getting the $73 a month.
17
A. Yeah. And l thought if I just get $5
18
19 or $1 Oa month, hey, that's something, you know. I
20 couldn't believe it. Anyway, that was a blessing.
Q. And then she said that you and your 21
22 that you and your spouse own a rental house over
23 on -- is it South Street or S Street?
A. It's on - it's not South Street and
24
25 it's not Cleveland.

2 left, so I just went ahead and finished it.
3
And then two weeks later he come up
4 and said, well, I've talked to the school board and
5 want to know if you'd consider being a part-time
6 maintenance man. He said we want to start with
7 blinds in all the windows. And I said I done that
8 on my mission, sure, I can handle that. And it
9 went from one thing to another.
Q. And as I understand it, you're still
10
11 doing that?
A. Yeah. When a little something needs
12
13 done, I just go do it.
14
Q. So it's not - you're not on the
15 payroll?
16
A. Yeah, I am. I get paid.
Q. Well, I understand you get paid, but
17
18 do you get paid by the hour or are you just-19
A Just by the hour, whatever hours.
20 I'll put in anywhere from 20 to 30, sometimes 40
21 hours for the month. I have to write down what I
22 do each day when I work and then I turn that in and
23 then they24
a. They pay you?
25
A Uh-huh.
-
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1
Q. So if you have nothing to do, you
2 might not work for a week or two?
3
A Correct.
4
Q. And if they have a lot for you to do,
5 you might work a whole bunch of hours?
6
A Correct. Which is happening right
7 now.
8
Q. Now, I asked your wife about your
9 sources ofincome, now that you're retired. And
'ID she said between the two of you, you receive about
11 $1,754 in social security benefits. Does that
12 sound about right?
13
A Yeah. Uh-huh.
14
Q. Is that a yes?
15
A. Yes. I'm sorry.
' 16
Q. Don't be sorry. It's okay.
17
A. I can see how you could lead us into
18 an uh-huh.
19
Q. And then she talked about your
20 part-time employment with the charter school and
21 that she thought you made about $4,000 a year on
22 average on that?
23
A Correct.
24
Q. And then she said you had a PERS/
25 retiremen~ which is the public retirement system
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Q. Is it 5th or is it South or S?
1
A. Huh?
2
Q. S. She said S Street, but r may be
3
4 wrong.
5
A. S Street?
Q. Maybe it's 6
A. There's not an S Street. No. It's
7
8 not S Street
Q. Is it 5th?
9
A.
I'm trying to think what that- it
I 10
could
be
South. It's on - no, Stout.
l 11
MR. PENROD: I don't know if there's a
12
13 South Street, but THE WITNESS: ls it South or Stout?
14
15
MR. PENROD: It could be that I don't
16 know.
· 17
Q. BY MR. HALL: It doesn't really
18 matter, but in any- because what we do know is
· 19 you have a rental home · 20
A. Correct
21
Q. - in Blackfoot that is paid for and
22 you rent it out?
23
A. Correct.
24
Q. And you get about $575 a month in
25 rent?
91
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1
A Correct.
Q. Do you get any retirement through
2
3 Western Equipment?
4
A. No.
Q. Well, why not? What happened with
5
6 those boys?
A. Well - now, wait a minute. Now, wait
7
a
minute
here. We got an attorney and I got
8
9 injured on the job there, okay, and couldn't do the
10 work, what I was doing. I was doing a lot of heavy
11 stuff. Anyhow, I got less than a year's salary
12 compensation when I left. Okay?
Q. That was workmen's compensation?
13
A No. Thatwasthrough Western. Yeah.
14
15 Let's see, how did that work? Anyhow, that's what
16 we used to make a down payment on that motel.
Q. Okay. But Western Equipment didn't
17
18 have any type of a retirement program?
A No. They told us they'd pay insurance
19
20 and that. It wasn't in writing. In a year they
21 just dropped me and I've been on my own ever since.
Q. That gives me a pretty good feel on
22
23 your background and so I'm going to shift gears
24 here. So just thought I'd warn you.
25
A Okay.

....

I

A. Correct.
1
Q. When did you start swimming at the
2
3 Blackfoot Pool?
A. Let's see, we moved to Blackfoot, did
I
4
5 I say- I was recovering from open heart surgery.
Q. As I understand it, you moved to
6
7 Blackfoot in 2002.
A In '06.
8
Q. 2002.
9
A. Oh, 2002. Yeah. But we put some
10
11 money down and then I had to go down to Salt Lake
12 and take a tread - see, they put two sfints in my
13 heart before I left on our mission. So I go back
14 there and they put me on a treadmill. And I got
15 off and the guy says, well, how do you feel. And I
16 says, well, not too bad. And he said, this doesn't
17 look good at all. I'll be right back.
And he brought a guy in and he said I
18
19 understand you had a good mission. And I said yes.
· 20 His next words was this doesn't look good at all.
21 And I said, now, you're - he says, I'm Dr. Acey.
22 I'm the one who put those two stints in your heart
23 before you went on your mission and this doesn't
24 look good, so I had open heart surgery. Seven
25 bypasses and five stints I ended up with.

:

DAGE 36

PAGE 34

Q. Okay. I wanted to bring you to the
1
2 purpose of this lawsuit and the facts and incidents
3 associated with the lawsuit. That's what I'm going
4 to ask you about now. Okay?
5
A Okay.
6
Q. Your wife tells us that she does not
7 remember the accident. She doesn't remember the
8 day of the accident. She doesn't remember a period
9 of about ten days following the accident. Is that
10 consistent with what she's told you?
11
A. Yes. I was t~1ere.
12
Q. And because you were there, can you
13 tell me the best you can what day the accident
14 occurred.
15
A. It was February the 28th. It was two
16 years ago, just going on three years. lt was two
17 years ago. What was it two years - let's see.
18 This is 2010-1 guess,2008.
19
Q. Okay. In your20
A. And it was at 6:00 in the morning.
21
Q. And what were you doing at 6:00 in the
22 morning over at the Blackfoot Pool?
23
A. We were getting ready to go swimming.
24
Q. Is that something that you had done on
25 a regular basis?

Q. Doing well since?
A Huh?
Q. Doing well since the surgery?
A Oh.
Q. Are you doing since well since the
5
6 surgery?
A. Yeah. Look what I'm doing today, you
7
8 know.
Anyway, we was going to drop the deal
9
10 on the house, but my son's a banker and he went
11 ahead and make the deal. It's the best deal we
12 ever made. But, anyway, we come back and went into
13 getting it all straightened up when we come back
14 from Idaho Falls and recuperating from heart
15 surgery.
16
Q. So you started living in Blackfoot
17 around sometime in 2002?
18
A. Correct
Q. And did you start going to the
19
20 Blackfoot Pool in that same time frame?
I 21
A Probably - and I'm trying to get the
22 date. Probably around - we was there about a year
23 before we had time to, you know, go. So probably
24 around 2003 or 2004. I know we've been going there
25 for three or four years. And then I'd done so~
~-,

2
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work for them down there, too. Their ladder was
broke in the swimming pool and I took it and welded
it up for them and fixed it I'd just do a rttle
1 4 work for them, whatever needed to be done, you
5 know, just to do it
6
Q. Did you buy season passes to the pool?
7
A Correct.
8
Q. One for you and one for your wife?
9
A No. It was a family. Family passes.
10 This year it was $350 for a season pass.
11
Q. So what was your normal practice as
12 far as attending the pool?
13
A Weli, we liked to get up early in the
14 morning and go to the pool. You know, there's
15 usually a lot of people that come there to walk and
16 just lap swim. So - and then she would come in
17 and she-when wewere in Mackay, she was teaching
18 water aerobics and I'd play racquetball and then
19 I'd go swimming. She'd out swim me back then.
20 Anyway, I became an otter swimmer.
21
Q. What's an otter swimmer?
22
A Go from one end of the pool to the
23 otter, back and forth, because you had to go 36
24 times to swim a mile. I'm sorry.
25
Q. I'm glad. I thought that was great.
_.

-

_________

Q. And so for approximately four or five

6 years prior to the accident you and your wife would
7 go to the poof on a regular basis early in the
8 morning?
g
A Correct.
10
Q. How often would you go?
11
A Anytime four or five times a week.
12 You know, just if something happened or we had to
13 go out of town - you know, with the posterity we
14 have, we get called out quite a bit
15
Q. That's one of the blessings, isn't it?
16
A Great.
17
Q, So you would go tour or five times a
18 week when you're in town, summer and winter?
19
A Correct.

20

Q. What I'm getting at is year-round?

21
A Correct
22
Q. So you had experience of negotiating
23 the sidewalks through all the seasons?
24
A Correct

25

-1
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1
A I always look at the bright side of
2 stuff.
3
Q. You should. That's good.
4
A Yeah.

5

1 problems with the sidewalks during the winter of
2 2003/2004?
3
A Wei!, in the wintertime you've always
4 got snow and ice.
5
Q. That's just part of living here in
6 Idaho?
7
A Yeah.
Q. But my question is did you have any
8
9 problems - either you or your wife have any
1D problems getting from the parking lot to the
11 sVl~mming pool in the winter of 2003/2004?
A We d'dn, park in the parking lot. We
12
13 parked off the street right there in front.
14 Because you go early, there was - sometimes, you
' 15 know, you just park wherever you can get in.
16 There's - right in front is a place for the
17 handicapped people. Well, I could qualify for a
18 handicapped, but I don't want the handicapped. So
19 we parked, you know, where there's an opening. pull
20 in and park.
Q. And then go into the pool?
21
A Correct
22
Q. You never had any problems being able
23
24 to get from wherever you parked into the pool
j 25 during the winter of 2003/2004?

Q. And did you ever encounter any

jr

I,

I

,!

f
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A Not that I can recall other than that

2 one incident.
3
Q. You didn't have any problems in the
4 winter of 2004/2005?

IJ
5

A No.
a. You didn't have any problems during
7 the winter of 2005/2006?
6
A. No.
Q. You didn't have any problems in the
winter of 2006/2007?
11
A No.
12
a. So the first time you'd ever
13 encountered any problem was in February of 2008?
14
A Well, yes. That was a problem but it
15 was a situation more than a problem.
16
Q. Explain yourself to me, please.
A
Okay. We pulled up alongside of Beth
I 17
Golson's pickup. Now, Beth Golson is an older
118
19 lady. My wife walked with her. They'd come over
20 and vlsit They was good friends. They walked.
21 And as we pulled up there, is what happened - now,
22 you know this Idaho weather. We had this snow. We
23
had some nice warm weather, melted the snow off the
'
24 streets, but they piled the snow, you know,
I
25 cleaning sidewalks and stuff because it woul'tJqr'ft

f
f

l
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1 in there.
2
And do you want me to tell the story,
3 what actually happened?
4
Q. Yes. That's fine.
5
A. Okay. All right. We pull up
6 alongside Beth's pickup. She drives this green
7 pickup. And my wife got out with her bag. l was
8 going to get out and come around on the other side
9 and then I locked the truck up, you know. And as
she got out, I heard her say Beth is down.
1 10
· 11
And I kind of come around and seen her
12 feet go up like that. And I was around looking at
13 her and she was right- she wasn't any farther
. 14 than from here to those map signs from me and I
15 heard her head go crunch, and I thought - no joke.
16
I knew it was slick and I could see
17 from the light, so I went over there and knelt by
18 her. And Beth is laying right there saying, I
19 can't move my leg. She's not moving. And I seen
20 someone down there in the light. She must have
21 been 18, 20 feet away. And I says, somebody call
22 911. We've got two people down here. She was just
23 laying there. Nothing. And I didn't know whether
24 she was dead or alive.
25
You know, she didn't-I don't think
1

1 she took over two or three steps in front of the
2 pickup when she went down because Beth was laying
3 just the other side of her pickup there.
4 d
Q?. So was she in the street when she went
own.
5
6
A Who?
7
Q. Your wife.
8
A No. It was on the sidewalk.
9
Q. Okay.
10
A. You know, you pull up. You step out
11 of your - over the curb onto the sidewa!k where
12 youparkthere.
13
Q. Did you see what your wife was doing
14 immediately prior to falling?
15
A. She was just laying there.
16
Q. Well, I'm talking about before she
17 fell.
18
A What was she doing? Well, she got out
19 Vvith her swimming gear to go around and she said
20 Beth is down. She must- she got around enough to
21 see Beth laying there, and Beth must have said
22 something I dont know. But I heard her say,
23 Beth is down. And then the next thing 1- this
24 all happened within seconds, and, boy, up her feet
25 went and I come on around.

--~~-~--=-----

You know, when I was on the fire
1
department,
we worked with a lot of stuff. Then
! ; 2
3 when I worked on the street department, we done a
I'
i I 4 lot of sanding and stuff. So I knew there was ice
5 there. There was no doubt in my mind because the
6 day - you know, the day was warm and it would thaw
7 the snow and then it would freeze at night. It
8 happens all the time.
Q. So you were able to observe the ice
9
i 10 when you drove • I
f.... 111
1
, 12
Q. Excuse me. Let me just finish. Okay?
When you drove up to park at the pool
13
i 14
before you got out of your vehicle, you were able
to observe that there was ice on the sidewalk?
16
A. No.
Q. I thought that's what you were telling
17
' · 18 me. So help me understand. When did you observe
, 19 the ice?
. 20
A. I guess what I was saying is the
21 condition was set up and f realized when she felJ
. 22 that's what had happened. I didn't see anything.
23 I mean, the streets were dry, and as I stepped
24 around, al! this happened all of a sudden, see.
And so when I'm kneeling there, I'm
I i 25

~
I

I

I

I
i

I
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kneeling on the ice and she's not moving. Beth's
'/ ~ saying, I can't move my leg. f see a lady and just
3 about the time she - I knew she was - she's like,
· 1 4 ohh, tf'mftso tshictk .. And I thdou.gkht,hoh, man. Athnd Just
5 rrg a er a, 1t see me 1, e, ere come e
1;
EMTs. They brought two units in. And they come
! 7 over there and said, hey, this is slick. And I
' 8 hollered, you'd better get some more ice - or some
9 salt on this. This is slick here.
10
Q. So you didn't see exactly what your
11 wife was doing immediately before she fell?
12
A. Shejustwentaroundthefrontofthe
13 pickup to see what had - to help Beth14
Q. But you didn't see 15
A - but she didn't make it.
16
Q. You don't know whether she was
17 reaching down to help Beth or not?
18
A. No. No. I didn't get to see that
19 because I was coming around. But what I did see is
20 her feet go up and come down. And also another
21 lady seen it too, so 22
Q. Who is the other lady?
1
23
A. Jeanette Merrifield. She said I seen
24 JoAn's feet go up in the air and come down.
25
Q. What kind of shoes was your wife 9 4
i

I.'

i

16
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!
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A. No. It was the 25th. What was I
2 saying, the 28th? I don't know why I was saying
1
I1 3 the 28th.
I
4
Q. Like I say, this isn't a tesl
5
A I think that's the last day of
f
/ . 6 February, the 28th, isn't it? There's only 28 days
1
7 in February.
8
Q. Most of the time.
/
9
A But it was the 25th. Geez.
.
1
10
Q. And that's why I asked because I just
11 want to makes ure that you have a chance to explain /
12 any,
1
· 13
A Okay. Well, J'm sorry.
I
: 14
Q. ·· any confusions that might arise.
15
A Yeah. It was actually- it was the
16 25th. There's only 28 days in February. I guess
17 that's why I was saying 28.
18
Q. Now, in your complaint you say that
19
the
city
had actual knowledge of the condition of
•
1
· 2D the sidewalk that morning. What do you rely upon
21 for making that statement?
22
A. Well, they must have had some
23 reliability because they'd salted up some of the
24 ways there where the light was shining on there.
t
'25 You could see where the salt had been melting the
jl

1 wearing on that occasion?
2
A Well, she said she was wearing her
3 snow boots, which she wore in the morning anyway
4 when we went in the winter because they were nice
5 and warm and they had good traction, you know.
6
Q. You say that's what she says. You
7 don't recall what she was wearing?
8
A No. That's what she was wearing. J
9 got all her clothes they cut off of her in a sack
10 still hanging in the closet.
11
Q. So you still have those snow boots?
12
A Yeah. Yeah.
13
Q. What were you wearing for shoes?
14
A I was wearing some - well, what we
15 done is I bought some of these slip-on things
16 that's got the cleats on them for snow. And to
17 tell you the truth, I don't know if I had them on
18 or not, but I know I've wore them on my - I have a
19 pair. They're just a slip-on. You can just slip
20 your feet into them, but they've got good soles on
21 them.
22
Q. I understand you may own those, but
23 what I'm trying to find out from you is what shoes
24 were you wearing on the day of this accident?
25
A Well, l was wearing those shoes.

1

1

!

I

I

1

'-------------------- . . ----------------~=-'"

-1

PAGE 48

C1

Q. But you don't know whether the cleats

2 were on them or not?
3
A I don't remember whether the cleats
4 were on them or not, no, but they do have good
5 traction. But nothing, unless you've spikes, will
6 stop that ice.
7
Q. You didn't fall?
8
A. No. No. No.
Q. You were able to -·
9
10
A. When I seen this happen, I go this is
11 slick. I mean, you dont see somebody go down and
12 go running over there, too. It's this is slick,
13 watch it. You know, I mean, that just kicks in.
14
Q. Well, anytime you see someone down,
15 you take extra care because you don't want to fall,
16 right?
17
A Yeah. Correct
18
Q. And you said that you believe this
19 occurred on February 28th, 2008?
20
A Yes.
21
Q. In your complaint that was filed in
22 this case it says that this incident occurred on
23 February 25th, 2008. So I guess what I'm trying to
24 find out is is this written document right or is
25 this written document wrong?

ice. You know, salt melt makes little holes and
then it vVill melt in the ice. You could see that.
When I'm kneeling down there, I could see where
4 they'd salted a ways up there.
Q. Well, have you spoken to anyone who
5
6 has said that they had told the city prior to this
7 accident about the condition of the sidewalk that
8 morning?
9
A No. I hadn't talked to anybody that
morning.
10
i
11
Q. In fact, you'd never complained to
12 anyone about the sidewalk?
13
A I hadn't, no. No. I just knew that
somebody wasn't doing their job, but i never did
l 14
15 actually go in and say, hey, you'd better put some
16 salt on there. I never did do anything like that
17 Sometimes the lady was there and sometimes she
' 18 wasn't. You just kind of snuck in that early.
Q. Also, in your complaint you say that
19
20 the sidewalk was defective in its design. How was
21 the sidewalk defective in its design?
22
A. Did I say that or is that23
Q. That's what your complaint says, yes.
24 I can show that to you if you'd like.
25
A Well, the only thing that I could say 95
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A. Yup.

1
Q. It's one cf these activities that you
2
3 enjoy, apparently?
A. Correct Not only that, we play at
4
5 the Gables. We play at the Willows. We play at
6 the Eastern Idaho State Fair. We play up here at
7 the Veteran's Hospttal. It's just a talent we got
8 We get together and go have fun and do it.
Q. De you have a name cf your band?
9
A. Yeah. The band is called the BOSS,
10
11 Band of Senior Swing. And the harmonica is the
12 Harmoniers. And we also played at the Performing
13 Arts Center for this cancer survival deal.
14
Q. Prior to the accident did your wife
15 usually go with you on those gigs?
A. Well, she used to, but, anymore, I
16
17 take her down and I take her home. She gets dizzy
18 and sick and she just - 19
Q. So she goes but she doesn't - isn't
20 able to have the strength to stay; is that right?
A No. If she's not feeling good, she
21
22 says I'm not going. So I put her to bed and 23
Q. Put her to bed and then you go do your
24 gigs?
25
A Uh-huh.
1
2

Q. Is that a yes?

A. I put her in the lounger. Yeah.
3
Q. Is that a yes?
4
A Yes.
5
Q. Just got to keep the record straight
6 You're doing just fine.
7
Your wife seemed to indicate that you
8 de a little housecleaning?
9
A. Yeah. Yes.
10
Q, What type of housecleaning de you do?
11
A Well, l do vacuuming and a lot of12 you know, the dishes in the dishwasher and keep the
13 counter clean and a little sweeping up and cooking
14 breakfast. Fix my own lunch a lot of limes.
15
Q. Is that something that you've always
16 done since you got home from your mission?
17
A No. No. No. No. No. She always
18 d:d that I'd help once in a wMe, but not like t
19 do now. because she don't - she don1 - she's not
20 up to it.
21
Q. Okay. So you've had to be a little
22 more active in that regard?
23
A. Yes.
24
Q. What about yard work?
25
A Yes.

I

2 primarily responsible for yard work?
3
A. Well, unfil she got out there and told
. 4 me where to put the fiowers, yeah. No matter. I'm
5 under orders. Even when she cant get out, no, i
6 don~ want that out here. You do this here or you
7 do that. You guys know how that goes.
Q. Well, I de. But what I'm trying to
8
find
cut,
is that any different new than it's
9
10 always been? I've always been told what to do.
!
A Not always, no. But you try to please
11
(
12 the wife. If that's what she wants to do, that's
13 what you do.
Q. You've always tried to please her?
14
A. Yes.
15
Q. Has that changed in recent years?
16
17
A. Yes.
Q. Can you explain to me how it's
18
19 changed?
A. Well, she can't get out and do what
20
she
needs
to do. She can't get in the car and go
21
22 get this. She can't get this. She can1 do this.
23 She can1 go visiting teaching She can't do
p4 anything.
Q. So that's put a bigger burden on you?
/ 25

I

!

I
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1
A Well, yeah. I've got to be there for
2 her unless she's laying down or in bed.
3
Q. I'm going to hand you what's been

5 seen this document before?
6
A Yes.
7
Q. If you turn to page 11, I think it is,
1
I 8 it appears to be a page with your signature. Your
~ 9 attorney can help you find it.
· 10
Is that your signature en page 11?
11
A Yes.
12
Q. Do you know where you were at when you
13 signed this document?
14
A I was probably home when it was sent
15 to us - or, no. Let's see The document indicates that you signed
11716 this inQ.front
of a notary public.
. 18
A. Okay. Did we come down here and we
19 got that and we signed that? I don't remember
20 what. 21
Q. If you remember, you remember. If you
22 don't you don't. I'm just trying to find out what
23 you remember.
24
A. I know that's my signature.
25
Q. Okay. Up here there's supposed to:P,e
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knowledge of her, meaning JoAn's, injuries.
1 a list - a place for someone to write in a county
A. Knowledge of JoAn's injuries.
2 and there wasn't any county written in. That's why
r
3
Knowledge of JoAn's injuries, now, that's one
3 I was trying to find out where you were at when you ·
4 sentence.
4 signed it.
Q. Right. So I assume the only knowledge
5
5
A. Well, I bet it was down - I bet we
you have of her injuries are what the doctors have
6 had to come down here because a notary public had
7 to sign it. I think v,,ie sign ea it r'ght here in the
''1· 67 told you; is that correct?
A Are we talking before or after the
8 office.
accident? Before?
9
Q. Okay.
Q. I'm talking about the injuries from
. 1O
A. And that's Bannock County, but we're
the accident. For example, what injuries did she
11 in Bingham.
suffer in the accident?
12
Q. In the interrogatories •• that's what
A Well, she - other than what the
13
13 these documents are, interrogatories •• one of the
1
14
doctor
told her - yeah. Other than what the
14 things that it does is it asks questions and then
15 doctor - she suffered this trauma to her head and
15 you were supposed to respond to those questions.
16 it's affected her llfe and mine and all she's able
16 And what I understand l have in front of me are
17 your answers to the questions that I asked. So if
17 to do.
Q. We'll get to that in a minute.
18 you'd turn to page 2. t'd asked who's going to
18
A Okay .
19 testify and what they're going to testify about
. j 19
Q. But what I'm getting at right now is
20 And your name is John F. Ball, Sr.?
the only knowledge you have of her injuries would
21
A. No. No. This is my - oh, okay. Oh,
, 22 be what the doctors have told you?
22 yeah, senior. Okay.
1, 23
A Yes. I think she's laying there. She
23
Q. And there it says that you were going
24 cant do anything, She can't say anything.
24 to testify about the incident, and you've already
Q. There are some photographs attached to
25
25 told me about the inciden~ and the condition of

II 1!
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t
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1 the sidewalks surrounding the pool at the time of
these answers to interrogatories. And from the
2 the inciden~ and you've told me about that Then
2 answers it's my understanding these are photographs
3 you were going ro tell me about your knowledge of
3 that you took?
4 her injuries. Do you have any special knowledge of
l 4
A. That's correct.
5 her injuries?
5
Q. You did not take these on the day of
6
A. Then or now?
6 the accident?
1
7
Q. Well, I guess, let me state it a
'
7
A. No. No.
8 different way. Other than what you've been told by
8
Q. You didn't take these the day after
9 the doctors, do you have any knowledge of her
9 the accident?
10 injuries that's different than what the doctors
10
A. No.
. 11 have told you?
11
Q, In fact, you didn't take these
12
A. Well, knowledge of her injuries, I'm
12 photographs untll some two years after the
13 trying to get it in my mind. What she \>Vas capable
'i 3 accident?
14 of doing, her daily activities, with what she's
· 14
A Correct
15 went through, she can't do.
. 15
Q. By looking at the first phorograph,
16
Q. I understand. That's the next
16 can you tell me, does this photograph show the
117 location where the accident occurred, where your
17 sentence about her abilities prior to the accident
18 and the impact that those injuries have had on her
,· i18 wife fell?
19 and on you and your family. What I'm getting at is
9
A. No.
20 the first parenthetical there, which is 0
Q. Looking at the next photograph, does
21
A. Let me read this.
I 21 this photograph show the locafion where your wife
22
Q. Yeah. Go ahead and read it.
22 fell?
23
A Ability prior to the accident,
· : 23
A. No.
24 injuries, JoAn's injuries - of JoAn's injuries 24
Q. The next photograph, does this
25
Q. What I'm focusing on right now is
25 photograph show you the location where y~r wife

!

·i
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1 this last photograph that's in the background?
A That's the high school.
2
Q. Is that the Blackfoot High School?
3
A. Blackfoot High School, uh-huh.
4
1
Q. Your wife was not employed at the time
5
6 of this accident, correct?
A Notwhat?
7
Q. Not employed anywhere at the time of
B
9 the accident.
A. No.
10
Q. Unlike you, who continued to work part
11
12 time, she was fully retired from outside
employment?
·
I , 14
A. Correct.
i 15
Q. I know that you're familiar with some
I 16 of the treatment that your wife has received, but
I: I 17 would it be fair to say that the medical records
I 18 would more accurately reflect the treatment that
19 your wife has received than your own memory?
A. Are we talking about her physical
21 therapy?
22
Q. I'm talking about all the medical
1 23 treatment that she's received over the last two
24 years. What would be more accurate, the medical
' 24 here i[,,.2_s___
Q_._Wh_er-e_w_as_Be-th_'s_v_e_hi_cl_e_pa_r_ke_d_?_ _ __,/ [ 25 records or your memory?
1 fell?
2
A Just the edge of it
Q. Can you please take this red pen and
3
4 on this exhibit put an X where you believe your
5 wife fell.
1 6
A. Did you say X?
7
Q. X. Let's look at the next photograph.
8 Does this photograph show you the location where
9 you believe your wife fell?
10
A. Yes,
11
Q. Could you again put an X where that
12 location would be?
A From what I can see, it's just- it's
14 in this location right here, so I'm going to put it
15 right there.
16
Q. Where would your car have been parked?
17
A. Just about right here or else the next
18 one. Right in here.
Q. When you say right about here, are you
19
20 pointing to that green 21
A Yes 22
Q. - Volkswagen?
123
A - Volkswagen. When we pulled in

.
I
I

13

113
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A Approximately right here. Right here
2 where she was parked, Either here or here.

Q. Okay. When you say that, it's either
where - Beth's vehicle was either where the green
5 Volkswagen was..
6
A Correct.
7
Q. - or where the GMC vehicle is?
8
A. Correct.
9
Q. The next photograph, do you believe
10 this photograph shows you the approximate location
11 where your wife fell?
12
A Yes.
13
Q. Would you put an X at that location?
14
A. That's still light here.
15
Q. And then the last photograph, does
16 this photograph show you the location or does it 17 is the location where your wife fell available in
18 this photograph?
19
A No. This car's k':nd of- it's
blocking it out It's about right here, right down
21 through here.
22
Q. So you can't see the sidewalk in this
23 location where your wife fell?
24
A No.
25
Q. What's the building that I can see in

20

1
120
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A. The medical records, I'm sure.
2
Q. And you have those medical records at
fJI 3 your home?
I 4
A No. Other than - no. We don't have
5 any medical records as far as - well, we do have
6 some medical records when we went to the doctor and
7 he says, well, you've done this, this, this, and
8 this, you know, but we oon't have any complete -9 well, I guess what I'm saying. she's been to so
10 many doctors.
; · 11
They've made a statement and he says,
12 wen, you've had this, this, and this. So we go to
13 this neurosurgeon and he says, well, the damage
14 that's been done in your accident, he says, is not
15 repairable It's there. What we can do is try to
r, 16 give you some kind of medication and this to see
11 if- to handle what's been done to you. Okay?
1
· 18
Q. The notice of this deposition was a
. 19 notice of a deposition duces tecum, which required
• 20 you to bring with you any documents that you might
21 have associated with this accident Did you bring
22 any documents with you today?
23
A. I think tne only thing she brought was
24 things she'd written that she can't do, what she
25 used to do and she's not doing or can1 do noW;J 9

I
•

I

I
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4
A No.
Q. You didn't bring any of the medical
5
6 billings with you?
7
A. No.

I

B
Q. As I understand it, all the medical
9 bills have been paid?
10
A All but the physical therapy.
11
Q. The ongoing physical therapy is being
. 12 paid 13
A Yeah.
14
Q. - on an ongoing basis?
15
A. No. We was for a while because you
16 have to make these copayments. We're still making
17 copayments when she goes, but - and then through
18 the insurance company they're handling it We just
19 get, well, we've paid this much and you done this
20 and you still owe this. Then they itemize what the
21 costs were, you know, stuff like that
22
Q. So who's the insurance company that
23 you're dealing with?
24
A. It's - Jet me look in my wallet.
25 Horizon. It's a - what do they call it?

3
A What is that? Horizon something.
4
Q. Okay. Well, t.ake the time and look.
5
A. I've got the card here that I have the
6 same card. What do they call that? I think I've
7 got it Okay. a·s down here. Here's Medicaid
8 and - what is the name of that?
9
MR. HALL: Let's go off the record for a
10 minute. Let's make acopy of this.
11
THE WITNESS: Okay. Here it is.
12 SecureHorizons. There it is.
13
(A discussion was held off the
14 record.)
15
Q. BY MR. HALL: Your wife seemed to
16 think that maybe you had a different insurance
17 company at the time the accident occurred. Do you
18 know whether you had a different insurance company
19 at that time or whether you had the same one?
. 20
A No. We had changed. We were with
21 AARPs and we were with -you know, she handles all
22 this. That's my big faul:, that I'm not more
23 involved in a lot of this medicaf stuff. She
24 usually handles all that and she got the record of
25 ~- I know

•.

l

1

1

I

19
Q. BY MR. HALL: Well, that's part of
20 what my question was is you have received letters
21 from your insurance carriers 22
A Yeah.
Q. - saying that they had a subrogated
interest to whatever recovery you received, right?
A. Correct.
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Q. Is that a Medicare supplemental
2 insurance?

'

I

I

1
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f 1
Q. So before you were with SecureHorizons
t 2 you think you were with AARP?
3
A Wetl, at one time we were. We was
: 4 AARP and then we dropped that. And we went to some
Ii 5 other insurance company and then they raised
1
6 something so we got out of that and wentto this.
I
7
Q. Okay. So you don't know who the
1
8 insurance company was at the time of the accident? -,~
9
A To say truthfully, no. f don't know
!
]
1O just which one it was.
11
MR. HALL: Okay. Well, Counsel, obviously,
12 we'll need you to find that information. Let's go
j 13 off the record and make copies of these two
1 14 documents and we'll add those as exhibits.
n 15
THE WITNESS: r know we've got a couple of
i 16 deals from :nsurance companies saying you're in a
l 17 settlement and we want to know that we get our
f
.f 18 money back if you - somebody's paying for this.

1 That's the only Q. So you didn't bring any of the medical
2
3 records with you?

f

I
!
I'
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I

Q. And those letters, apparently, are at

2 home?
3
A. Correct.
4
Q. And you did not bring those with you
5 today pursuant to the notice of deposition duces
6 tecurn?
7
A. No. If we'd have known we was asked
8 to bring them, we would have brought them.
9
Q. Well, you were asked, but you
" 1O didn't-I don't think it was well enough
11 explained to you and so no foul, no harm. We'll
12 just have to continue the deposition to try to deal
, 13 with those issues at a Iater date.
14
A Well, we could have been asked but you
, 15 know how my memory ls , 16
MR PENROD: You were.
17
THE WITNESS: - and what I hear. You
18 know, my biggest challenge - I'm going to be
19 honest with you. My biggest challenge with my
20 hearing is learning to pay attention, really, and
21 that's a challenge.
i
f 22
MR HALL: Well, you've done very well so
, 23 far. Let's go off the record and let your attorney
I 24 make these copies. And l don't want to as,~ any
25 questions while he's not :n the room. Okay1 00
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MR. PENROD: And just so they feel - that
1
2 he feels a little bit better, they did produce 3 what they did have, they made copies and provided
4 to our office. So what they do have, we have.
MR. HALL: We just don't have it yet
5
MR. PENROD: We just haven't completed
6
7 everything and got it to you.
8
MR. HALL: Right
9
(A recess was taken from 12:58 p.m. to
10 1:04 p.m.)
(Exhibit *-3 marked.)
11
Q. BY MR. HALL: Okay. We'll be back on
12
13 the record.
Mr. Ball, I'm handing you what's been
14
15 marked as Deposition Exhibit •.3, This is a
16 photocopy of your Medicare card and your
17 SecureHorizons insurance card, correct?
18
A Correct.
19
Q. And as I understand i~ you have
20 received notice from some insurance carriers and
21 possibly Medicare that they claim an interest in
22 your lawsuit in the event you get a recovery?
23
A Correct
24
Q. And··
25
THE WITNESS: Do you get those same ones?
MR. PENROD: Now we do.

2
THE WITNESS: Did you send them to me?
3
Q. BY MR. HALL: I'm also handing you
4 what's been marked as Deposition Exhibit *-2. You
5 made reference to a document that your wife
6 broughl ls this the document that your wife
7 brought?
B
A Correct.
9
Q. You've seen this document before?
10
A Yes.
11
Q. Did you review it with her?
12
A Yes.
13
Q. Is there anything on the document that
14 you disagree with?
15
A No. No.
16
Q. Have you made a similar document as to
17 how your18
A Wait a minute. You said19
Q. Have you made any kind of a document
20 yourself as to how your wife's injuries have
21 affected you?
22
A No.
23
Q. Have you kept any type of ajournal 24
A No.
25
Q. - that would indicate how your wife's
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injuries have affected you?
A No.
Q. Based then upon your memory, how have
4 your wife's injuries affected you differently than
5 what she's indicated on Exhibit ·-2?
· 6
A Well, she can't drive anymore, so i
1 7 have to take her wherever she needs to go. She has
8 these blackouts and dizzy soells. I have to see
9 where she's at all the time.
, 10
Q. Now, she indicated that she was taking
· 11 some medication now for the last three or - two or
12 three weeks, maybe four weeks, for those momentary
13 blackout spells that she was having?
14
A Yeah. Now, she hasn't had that
15 because she would right out of the blue just start
16 going - she hasn't had that, but she gets dizzy
17 and I have to catch her.
. 18
Q. Okay.
19
A She gets so fired all the fime. She
, 20 hasn't got any energy. She has a tough time
21 holding her food down. This medication - she's
22 taking so much medicatiOn, and so, yeah, that's a
23 mental strain. Gee. Every day. AIJ the time.
24 When she's down and sleeping or in the couch or in
25 bed, then I go get things done. But when she's up

II

1
1

r-'
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11
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and about, I need to just be ,.,;th her.
2
Q. You're working part time, right?
3
A Just whenever something needs to be
f 4 done, yeah.
·I 5
Q. So what do you do with your wife when
6 you go to work?
7
A Well, she's either laying there
8 watching TV or Jn bed.
9
Q. So you leave her at home alone when
10 you go to the A Yes.
· 11
Q. - school to work?
12
13
A Yes.
Q. And you mentioned this was a mental
14
15 strain on you, correct?
A Correct
17
Q. Have you sought any medical care for
18 yourself?
A Yeah. l ended up in the hospital with
/ 19
f 20 pains in my heart, and they said, well, you didn't
have a heart attack. lt's due to stress.
Q. When did that happen?
22
23
A Last month. So they give me some
24 medicafion and some nitroglycerin to take, and the
25 doctor said - you know, looking at the brightcaide

(6
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A Yes.
18
19
Q. What other doctors, if any, do you
20 see?
21
A. ! was trying to remember his name.

22
23
24

25

Q.
A
Q.
A

Where's he located?
In Idaho Falls.
Is it Dr. Gorman?
No.

·1
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12
A No. He's a heart doctor and it
., 3 wasn't Dr. - she goes to so many doctors,
. ,· ~4 different doctors, and I'm trying to - it's the
same doctor that she sees. I can't think of his
name. My wife knows his name.
ii
7
Q. Dr. Southwell?
a
A No. That's her doctor.
9
Q. Dr. Cach?
10
A No.
11
Q. l thought you said it was the same
12 doctor that she saw?
13
A. Yeah. These are the doctors she, 14
Q. And the doctor you saw for your heart
f 11 5 was one of the same doctors that she had seen or
6 not?
r, 17
A Wei!, Taylor's the same, but the other
1· 18 doctor is not
19
Q. Okay.
20
A He's in the - one's in one end of
21 this hospital and one's in the other end of the
, 22 hospital and one was down or, Woodruff and
, . 23 another- I don't remember which one it was.
124
Q. Have you ever sought any assistance
25 from a mental health provider?

said, well, I had these pains. And he said, well,
you go to emergency there in Blackfoot So I did
4 and they give me these tests and stuff and said,
5 well, we're going to put you in the hospital
6 overnight for observation.
7
And the doctor the next day says,
8 well, you didn~ have a heart attack. You've had
9 this - you've got a little problem here from 1o you know, from - and he said, let's play it smart.
11 And, you know, lifting, what l'm confined to do.
12
But can J tell this story?
13
Q. You can tell me whatever you'd like.
14
A When we're waiting for the doctor my
15 daughter's reading- the one that was in here 16 that kids that were spanked when they were young
17 aren~ as smart as those kids that weren't spanked.
18 And I told the doctor this. l said, I got a
19 lickin'witharazorstrapeverynightforeight
20 years and you're trying to tefl me to be smart.
21
Anyway, l knew what he was telling me,
22 that i had to iimit, you know, what I do. And it's
23 stress. You know, you go through this and you
24 don1 realize, I 9uess, you're concerned about her
25 and I'm concerned about where she is and how she's
1 doing and is she okay and what we're 9oing to eat.
2 And, you know, all kinds of things come up, and I
3 guess that stress built up and started to show on
4 me a littJe bit
5
Q. What doctor did you see in Blackfoot?
6
A I don1 remember the doctor that come
7 in in emergency. I don't remember his name, but I
8 know I seen Dr. Taylor and he's the one - and then
9 this doctor, the heart doctor.
10
Q. You see Dr. Scott Taylor?
11
A Yeah. And there's 12
a. ls that a yes?
13
A. Not Gardner.
14
Q. Is that a yes?
A Huh?
Q, Is that a yes that you see Dr. Scott
17 Taylor?

PAGE
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1
2
3

4
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A Havel?

~. ~;:~If- for myself?

-7
j

f

Q. Yes.

5
A No.
Q. So the only doctor that you have seen
6
7 is Dr. Scott Taylor, and he's your family doctor,
I 8 as I understand it?
g
A Correct
10
Q. And then you saw a doctor in the
11 emergency room in Blackfoot, but you don't remember

.~;
Ifl
14

! ~~
17

,r:'i~

I.

I

22
23
24

25

;
•
1

f
i
J

j

h.1s name.?

ti
t

A No.
Q. Is that correct?
A Correct
Q. And then you saw a heart doctor?
A. Yes. He's the one that - I know
there was two different doctors, and Taylor was one
and this other one. I've got rt, but it won't come
out
Q. You've had open heart surgery?
A Yes.
Q. Are you required to see a cardiologist
or a heart doctor on some type of a regular .basis
since that surgery?

'-------~---------=} .......,-=--~~~---c~-=--=--5
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1
A Yeah. I got to go back in three
2 months to Dr. Taylor. So I have to·· yeah, I have
3 to have the regular checkups, you know, to see how
4 I'm doing or if I have a problem, which I've had
5 lately.
6
Q. Other than your wife and children, who

7 all have you spoken with concerning this accident

' 20
21
22
23

24

j 25
r-
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Q. Okay.
2
A From what l - when I looked over and
3 seen her, I assumed it was this area ana Jo fell
4 right here.
5
Q. Okay.
6
A Yeah This is a light here It kind
7 of reflects out, you know.

1
1
.

8 who claims to have seen or knows something about
9 the accident?
1O
A The guys in our band and some people
11 down at senior citizens. They ask where's your
12 wife or how she's doing.
. 13
Q. Do any of them claim to have any

14
15
16
17
18
19

11

8

9
; 10
11
12
13

1

1114

knowledge about the accident?
A Other than just told them she fell and
some of them come up to visit her in the hospital
when she was up in Idaho Falls, but she don't
remember it
Q. So their knowledge would be based upon
what you've told them about how she fell?
A Correct Other than - the only one
that seen her fall was Jeanette Merrifield the day
that it happened.
Q. And have you spoken with Jeanette
Merrifield?

I 15
16
17
18
19

1

20
, 121
22
23
24
25
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Q. Any other ways that your wife's
injuries have affected you and/or your family?
A Yeah. We can't go see them like we
used to. We went to my daughter's place. She was
having a Father's Day dinner in Shel le>' and a lot
of the grandkids and a lot of their kids was there
and had a meal. She got sick, threw up her food
and got dizzy. And I haa to take her out and take
her home, and she was embarrassed and they was all
-they get affected by this and they're concerned
about her health and her welfare, and so it's a
strain on the family too. We're a pretty close
family, you know, everybody.
Q. Anything else?
A No.
Q. In your complaint you list that one of
your damages -- I'm just going to go through them
with you. Okay? It says that the damages that you

,-- PAGE 80

1
2
3
4
5

A Yeah. We called and asked her - I
called and asked her if she's the one that called
911. And she said, no, she said, but I seen Jo
fall, seen her feet go up in the air. And I
hollered - she hollered to Lorna to call 91 t She
6 didn1 know Beth was down. She didn't see Beth
7 fall, but she did see Jofal!.
8
Q. So the only thing that Jeanette
9 Merrifield told you was that she saw your wife's
10 feet go up in to the air?
11
A Yeah. That she seen her fall, yeah.
12
Q. Has she told you anything else about
13 her observations at the accident scene?
14
A No.
15
Q. Is that a no?
16
A No. No. She had -- no. I just17 see, they moved out - he got transferred and they
18 moved out of the country. They're down in
19 St George now.
20
Q. Did Jeanette tell you how far away she
21 was from your wife at the time she fell?
22
A She didn't No, she didn't say how
23 far away she was. She had come out- she was
24 standing there where the light was right there.
25 She was standing in this vicinity right here.

guys suffered are physical injuries. You didn't

'I 21 suffer any physical injuries, correct?
3
A No.
4
Q. It's your wife who suffered physical
5 injuries from the fall, right?
6
A Correct
7
Q. And then it says emotional pain and
8 suffering, and you've indicated that you feel like
9 you've suffered some emotional pain and suffering;
'10 is that right?
A Yeah.
11
12
Q. You haven't been to see any type of a
13 mental health provider in response to that though,
'14 correct?
A No.
: 15
i 16
Q. Is that correct?
A Correct
18
Q. Then it says that there's a complete
19 loss of smell. That would be your wife 1 not you.
20 correct?
A Correct
· 21
Q. A partial Joss of taste, tha~ again,
. 22
23 would be your wife 1 not you, correct?
24
A Correct.
25
Q. Impaired vision, again, that would t?@ 3

117
I

T&T REPORTING - (208) 529-5491

I

I
·'

'

11

f

I

I

DEPOSITION OF JOHN FREDERJCK BALL - 06/16/20 l 0
SHEET 21

PAGE B l - - - - - - - - - - .

1 your wife, not you, correct?
2
A. Correct.
3
Q. Partial loss of hearing, that would
4 have been your wife •• partial Joss of hearing from
5 the accident That would, again, be your wife, not
6 you, correct?
7
A. Correct
8
Q. And I understand that's been remedied
9 now with hearing aids for your wife?
10
A Correct.
11
Q. It says impaired gross motor skills.
12 Again, to the extent there's any of that, it would
13 be your wife, not you, correct?
14
A. Correct.
15
Q. Reduced ability to communicate
16 effectively, that would be her again, right?
17
A Correct.
18
Q. And she put on here - or your
' 19 daughter put on here that she's a little more
20 irritable and impatient?
21
A Well, yeah. She didn't- that's
22 correct. She didn't say it herself, but she is.
23
Q. Is that your view as well?
24
A Correct.
_2_5___c_._H_o_w_is_s_h_e_im_p_a_tie_n_twi_·_th_y_o_u?_ _ _ ____.
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right?

--~------=----,,

~

A Correct
Q. Then it says depression. Have you
suffered from any depression?
A Yes.
Q. Have you sought any medical treatment
for that depression?
A No. The pills I don't take are for

depression. They're for my heart and my joints
; i 10
Q. Why haven't you -if you claim to
' ; 11 suffer from any depression, why have you not sought
, 12 any medical attention for that condition?
13
A Well, I did when I went to the heart
; 14 doctor and had that pain, and I think that's what
' 15 brought on the pain in my heart was from - what's
16 the difference beween depression and stress?
: 17
Q. I'm not a doctor so I don't know that
· 18 J can answer that.
19
A. In my own mind I'm trying to figure
20 out how that goes.
21
Q. I think a doctor would tell us there's
22 a big difference between the two, but 23
A Well, !'m more or less speaking out
24 loud in my own mind what I'm thinking.
_2_5_ _0_._o_ka_y_.~T-he_n_d_o_wn_h_er_e_1a_te_r_it_s_ay_s_ _ _
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1
A Oh, over just littJe things. I'll say
2 something and she says, now, don1 tell so and so
3 we're going to go see the doctor. I said, okay,
4 I'm not going to say anything.
5
And she gets upset just over little
6 things, you know. We've got the elm seeds coming
7 down. And, oh, here they are, another year like
8 this, take your shoes off before you come in the
9 house, track them in, you know. Just day-to-day
10 stuff.
11
Q. She never did that before the
12 accident?
13
A. Well, she liked to keep a clean house.
14 She wouldn't really get so irritated over little
15 things. She gets so irritated over just little
16 things.
17
Q. Did she tell you not to track things
18 into the house before the accident?
19
A Well, yeah, but she wasn't so
20 irritated about it.
21
Q. It says occasional and sudden loss of
22 consciousness. Again, that would be your wife, not
23 you, right?
24
A Correct.

1
2
3
4
5
6

loss of consortium. Loss of consortium, can you
tell me, what is the loss of consortium that you
have suffered?
A Well, whatever it is, yeah. I didn't
know you were going to throw these big words out
here.
7
Q. Well, this is your complaint, so I'm
8 - you know, in fairness, I realize that- in
9 fairness, I realize your attorney prepared this,
10 not you, right?
11
A. Yeah.
12
Q. So, apparently, he never talked to you
13 or told you about what loss of consortium was?
14
A. I guess he must have just put that
15 down because he could see what was going on and
16 more than - consortium, I don't know what that
17 words means. It must be - have something to do
18 with companionship or togetherness. ! don't know.
19
Q. Well, it can mean those types of
20 things. One of the things it might mean is
21 intimacy, issues associated with intimacy. Has
22 your level of intimacy been affected as a result of
23 this accident?
24
A Yes.

_J
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and for the hiatal. l take aspirin and I take
A Well, I come in. She was in bed.
1
2 Tylenol -· or ibuprofen so I can function.
2 Come back from church. I had to bring her home.
Q. Is there any medication that you're
3
3 And I says is there anything I can do for you. She
4 taking today that you didn't take prior to the
4 says would you just come and lay down beside me for
5 accident?
5 a while and hold me. There's more to intimacy.
A. Now, say that again.
6
Just
the
companionship.
Just
the
day-to-day
I
love
6
Q.
This accident occurred in February of
7
7 you. Haven't been able to do a lot of that It's
8 2008. Remember?
8 there.
9
A Correct.
We'll celebrate our 60th wedding
9
10
Q. Is there any medication that you're on
10 anniversary here in August and she says I don't
11 today that you weren't on prior to the accident?
11 know if I want to be around all those grandkids the
12
A The only one that I take, and that's
12 way I feel and the dizzy spells and stuff like
just
if
I had to, would be those nitroglycerin when
that
Our
whole
life
has
been
changed
in
the
fiash
·
13
13
I
get
a
lit'Je pain here. And I've never had to
14
14 of a second or two. And you miss that after all
15 these years. And it's hard. And I didn't mean to
15 take that before. lt's never bothered me at all.
16 Somehow this has kind of showed up and I just say,
16 cry.
17 well, it's just the stress, you know.
Q. You don't need to worry about that at
17
Q. So the only new medication would be
18
18 all. I'm trying to find out these very types of
19 the nitroglycerin?
19 issues from you and so your answer's appropriate.
A. Yeah. Other than that I've been
MR. HALL: Let's go off the record and
20
Ii 20
·
21
taking this other stuff for - of course, I had to
21 we'll give him a minute.
I1 22 adjust it back and forth, the strengths, you know.
(A discussion was held off the
22
23
Q. Sure. How often have you had to take
record.)
24 the nitroglycerin?
MR HALL: Well, we're going to continue
24
25
A I've only taken it about four times in
25 the deposition for the reasons that I've previously
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1 indicated, Counsel, but I just have one or two
2 additional questions.
3
Q. BY MR. HALL: Are you on any
4 medication?
5
A Well, yeah. I take - I take six,
6 seven pills in the morning. And then I take three,
7 four - five pills at night8
Q. Okay.
9
A -for different things.
10
Q. I'm not going to put you to the test
11 of having to give me the answers to every one of
12 those pills because I'm going to ask you to provide
13 to your attorney a list of all the medications that
14 you currently take. Okay?
1
15
A Okay.
16
Q. And what you understand is the reason
17 for those pills being taken and who prescribed
18 them.
19
A Okay.
20
Q. ls it fair to say that, generally
21 speaking, those medicafions are associated with
22 your heart condition?
23
A Yeah. With my heart condition, with
24 my artificial limbs, and my stomach. I take the
25 pills one in the morning and one at night for GERO

1 the last two months. They tell you, well, if you
2 feel that pain, take a little, put it under your
3 lip, and then if the pain goes away, fine. Jf it
4 don't, wait and take another one. But I've only
5 had to take it once and it's gone away. And then
6 another time it happened, J took one, you know,

7 so-

~

I

I

10

lj' 13~~
14
15
16
17
18

19

20

MR. HALL: Okay. We will go ahead and
adjourn this deposition at this time subject to it
being reopened when we receive the additional
information.
MR PENROD: And I'll get on that and see
if I can get it to you by the end otthe week or
beginning of the week so we'll have something for
you real quick.
MR HALL: That's great.
MR PENROD: I'll do that.
(The deposition concluded at
1:29 p.m.)
-ooOoo-
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DA VlD H. MAGLJJRE (ISB# 2109)
DA YID K. PENROD, ISB #6481
MAGUIRE & PENROD
1414 E. Center- P.O. Box 4 758
Pocatello, Idaho 83205-4758
Telephone: (208) 232-5 l 67
FAX: (208) 232-5 J 81
Anomey for Plalntiffs

fN 11{E DISTRJCT COURT OF THE SEVENTI-1 JUDICIAL DISTR.JCT
OF THE STA TE OF IDAHO, [N AND FOR TI-IE COUNIT OF BINGHAM

JOHN FREDERJCK BALL and JOAN
BALL,

Case No. CV-2010-328

PLAThTIFFS' RESPONSES TO
DEFENDM'T'S FIR.ST SET OF
INTERROGATORIES A.ND

Plai.ntiffs,
v.

11-iE CTTY OF BLACK.FOOT, JOHN
DOES l thru V.

REQUESTS FOR PRODUCTION
OF DOClJJl.fENTS

Defendant.

COMES NOW, John Frederick Ball and JoA.n Ball, by and !.hrough their attorney, David K.
Penrod of Maguirt and Pewod Law Firm, and submit their Answers to Defendant's First Set of
Interrogatories and Requests for Production of Documents.

IrffERROGATORIES
INTERROGATORY NO. l: Please identify eacb and every person known by you to have
factual knowledge and/or information concerning the subject mat1er of this litigation and, for each
such person, please set forth the nature and subsla.oce of the person's knowledge aod/or information.
ANSWER TO INTERROGATORY NO. I: JoAn BalL Plaintiff: Mrs. Ball is expected to
testify regarding details of the incidenl, ber knowledge of the injuries she suffered, Jo An 's abiJ ities

PLAJNTIFfS' RESPONSES TO FIRST SET OF fl'ITT::RROGATORlES AND REQUESTS FOR PRODUCTION OF
DOCLIMENTS - J

'E'thibi1No._ J__
Date: Ct
IG

-un -

)·--h o

fo 11

T& T RD'ORTT"iG
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prior to the accident and the impact those injuries have had on JoA.n and her family. John F. Bal!.
Plaintiff and husband to JoA.n Ball. Mr. Ball is expected to testify regarding details of the
i11cident, the conditions of the sidewalks surrounding the Blackfoot Municipal Pool, his knowledge
of JoAn's injuries, JoAn's abilities prior to the accident and the impact those injuries have had on

his knowledge of the injuries suffered by JoA.n, JoAn's abilities prior to the accident and the impact
those injuries have had on Jo An and their family. Leslie A. Ball, son of Piaintiffs, is exp:;:ctcd to
testify regarding his knowledge of the injuries suffered by Jo An, J oAn 's abilities prior to the accident
and the impact those

have had on JoAn and their family. Marsha Stark, daughter of

Plaintiffs, is expected to testify regarding her knowledge of the iajuries suffered by JoAn, JoAn's
abilities prior to the accident and the impact those injuries have had on JoAn and their family. Marie
Annstrong, daughter of Plaintiffs, is expected to testify regarding her knowledge of the injuries
suffered by JoAn, JoAn's abilities prior to the accident and the impact those injuries have had on
Jo An and their family. Darren Coleman, grandson of Plaintiffs and physical therapist, is expected
to testify regarding his knowledge of the injuries suffered by JoAn, JoAn 's abilities prior to the
accident and the impact those injuries have had on JoAn and their family. Dr. Peggy Toro, pool
patron and JoAn's physician, is expected to testify regarding the icy conditions of the sidewalks
surrounding The Blackfoot Poof, her discuss.ion with Loma Horn prior to the subject accident
regarding the need for more salt to be placed on the sidewalks surrounding the Blackfoot Municipal
Pool due to the icy conditions, JoAn 's abilities prior to the accident and her knowledge of the impact
of the injuries suffered by JoAn. Jeanette Merrifield, Patron of the Blackfoot Pool, is expected to
testify regarding details of the incident, including her eyewitness account of JoAn's fall, and the
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROOA TORIES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS - 2
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conditions of the sidewalks surrounding the Blackfoot Municipal Pool. Loma Hom, Blackfoot Pool
Manager, is expected to testify as to when and where the ice melt was spread on the sidewalks
surrounding the Blackfoot Municipal Pool, and to JoAn's history with the Blackfoot Municipal Pool.
Shauna Justesen is expected to testify as to the icy conditions of the sidewalks surrounding the
Blackfoot Municipal Pool and her discussion with Lorna Hom prior to the subject accident regarding
the need for more salt to be placed on the sidewalks surrounding the Blackfoot Municipal Pool due
to the icy conditions. Donna Barnard is expected to testify regarding her knowledge of the injuries
suffered by JoAn, JoAn's abilities prior to the accident and the impact those injuries have had on
Jo.An and her family. Dean and Kav Stump are expected to testify as to their knowledge of JoAn 's
abilities prior to the accident and the impact those injuries have had on JoAn and her family.
BlacHoot City Fire Department emergencv personnel that arrived on the scene and attended to Mrs.
Ball; they are expected to testif)1 as to weather conditions, conditions of the sidewalk and the injuries
suffered by Mrs. Ball.

Plaintiffs medical providers, including, but not limited to, Bingham

Memorial Hospital sta,,ff and emergency room personnel; Eastern Idaho Medical Consultants
physicians and staff; Eastern Idaho Regional Medical Center physicians and staff; Blackfoot Home,
Health and Hospice physicians and staff; Dr. Robert Cach at Idaho Neurosurgical Center; Kenneth
W. Turley, M.D. at Idaho Eye Center; Peggy J. Toro, M.D.; Scott A. Taylor, M.D.; Rosemark
Women's Clinic physicians and staff; Mountain View Hospital physicians and staff; DJ Marc
Cardinal, M.D.; Leon C. Peterson, O.D.; J. Fritz Schmutz, M.D., Bryant Belnap at Belnap Physical
Therapy aod Balance Center physicians and staff; James L. Southwell, D. 0. at East Falls N euro Io gy;
and Miracle Hearing Center physicians and staff. The medical providers are expected to testify
regarding Jo.A.D's injuries, treatment and the impact of the accident on plaintiff. Plaintiffs reserve
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF
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the right to suppiement this answer in the event that additional witnesses are identified prior to trial.

INTERROGATORY NO. 2: Please identify any and all documents and tangible. th.ings upon
which you rely, or to which you refer, in answering these Interrogatories.

Ai1'1'SWER TO INTERROGATORY NO. 2: Medica1 records and bills regarding JoAn
Ball, photographs, weather report.

Plaintiffs reserve the right to supplement this answer, if

necessary, prior to trial.

INTERROGATORY NO. 3: Please identify each and every person whom you may call as
a witness at the time of trial, and please set fortb the subject matter and substance of the facts to
which each such person will testify.
ANSWER TO INTERROGATORY NO. 3: See Answer to Interrogatory No. I.

INTERROGATORY NO. 4: Please state whether you (or any person, firm, or corporation
acting on your behalf) have consulted v.1itb or engaged any expert(s) in connection v,.;th this
litigation. If your answer to this lnterrogatory is "yes", then for each such expert, please state the
following: (a) the expert's name, address, and training; (b) the substance of the expert's cone! us ions
and opinions; (c) the physical evidence (if any) that the expert analyzed, and the present custodian
of such physical evidence; and (d) identify any and all reports prepared by the expert.

ANSWER TO INTERROGATORY NO. 4: Plaintiffs have not engaged any expert
witnesses at this time. Plaintiffs reserve the right to supplement this answer, if necessa1J, prior to

trial.

INTERROGATORY NO. 5: Please identify any and all exhibits that you may introduce or
otherwise utilize at the time of trial.

ANSWER TO INTERROGATORY NO. 5: Medical records and billsregardingJoAnBaII
PLAJNTJFFS' RESPONSES TO FIRST SET OF fNTERROGA TORIES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS • 4

117

and photographs. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
INTERROGATORY NO. 6: Please state whether you (or any person, firm, or corporation
acting on your behalf) have obtained a statement of any kind from any person, whether \Vritten, oral,
recorded, stenographically transcribed, or otherwise memorialized.

If your answer to this

Interrogatory is "yes", then for each such person, please state the following: (a) the person's name,
address, and occupation; (b) the type of statement taken from such person (e.g., written, oral, etc ... );
(c) the name, address, and telephone number of the present custodian of the person's statement; (d)
the date on which the statement was taken; and (e) a summary of the information provided by the
person in the statement.

ANSWER TO INTERROGATORY NO. 6: Plaintiffs are unaware of any such statements.
Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
INTERROGATORY NO. 7; Please provide a detailed factual description of what occurred

on the morning of the accident in this matter.
ANSWER TO INTERROGATORY NO. 7: John and Jo An Ball pulled into the Blackfoot

Pool parking lot at approximately 7:00 a.m. on February 25, 2008. JoAn got out of the car first and
called to John, "Oh, Beth is down!" Then JoAn walked over to help Beth. John came around the
front of the car and was about 10-12 feet away and saw JoAn 's feet go straight up in the air almost
parallel with the sidewalk, about three (3) feet in the air. First her buttock hit, then whiplashed her
head onto the icy, hard concrete sidewalk. John heard the sound of a "crack" as her head hit the
pavement (which sound stiJl haunts hlm to this day). When John reached her, he knelt down on the
icy sidewalk and checked to see if she was dead or alive, because she was unconscious. As he knelt

by JoAn, John heard Beth moan "I can't move my leg," and was pleading for help. John saw
PLAINTIFFS' RESPONSES TO FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF
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someone standing near by who yelled "somebody call 911, we need some help, we've got two people
down here." Some minutes passed before John knew that Jo An was alive. She started to moan and
said, "I am so sick!" John stayed by the two injured women and yelled out to the crowd, ''someone
needs to get some salt on this, it is slick." When paramedics arrived, again John warned them that
the sidewalks were icy. Emergency medical care was administered and JoAn was taken to the
hospital.
INTERROGATORY NO. 8: Please describe your history with the Blackfoot Municipal
Swimming pool, including but not limited to: number of times visited, schedule of visits, etc.

A.l'\'SWER TO INTERROGATORY NO. 8: John and JoAn Ball have purchased a yearly
pass to the Blackfoot Municipal Swimming Pool for the past four years. Prior to the accident they
swam on an average of four to five days a week. Since the accident, they have been unable to

maintain a regular schedule due to JoAn's medical problems. Currently she is medically unable to
swim.
INTERROGATORY NO. 9: Please describe all medical treatment that you have received

in connection with thls accident.

ANSWER TO INTERROGATORY NO. 9: Plaintiff continues to seek medical treatment
for injuries relating to the subject incident A signed medical release has been provided to you for
the pUIJ>ose of gathering this information. We request that you provide our office with copies of all
documents you obtain with said release. Plaintiffs reserve the right to suppJernent this answer, if
necessary, prior to trial.
INTERROGATORY NO. l 0: Please describe in detail all damages that you claim as a result
of this accident, including your method of calculation.
PLAINTIFFS' RESPONSES TO FIRST SET OF lNTERROOATORlES AND REQUESTS FOR PRODUCTION OF
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ANSWER TO INTERROGATORY NO. I 0: Total damages have not been calculated at

Notice. Plaintiff continues to seek treatment for injwies relating to the su~ject incident. Plaintiffs
reserve the right to supplement this answer, if necessary, prior to trial.
INTERROGATORY NO, 1J: Please jdentify any individual with the City of Black:foor that
you have talked to regarding this accident, and provide a summary of the subjecr matter of the
conversation.
ANSWER TO INTERROGATORY NO. 11: Vv'hen JoAn informed Loma Hom that the
Statute of Limitations was up and that JoAn was going to need to see about getting more help from
the city with her medical costs, Loma replied v.iith a comment to the effect of, "Don't feel bad."

REQUESTS FOR PRODUCTION OF DOCUMENTS

REQUEST FOR PRODUCTION NO. 1: Please produce any and all documents identified,

related to, relied upon, and/or referred to in your answers to Defendants' Interrogatories.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: See attached photographs
taken by John Ball, Sr., on February 11, 2010, at approximately 11:20 a.m., depicting the snowcovered sidewalks surrounding the Blackfoot Municipal Pool that have onJy partially been cleared,
which partial clearing is similar to the partial clearing perfonned by pool employees on the day of
the subject incident. Please note that the photos also show snow accumulation in the designated pool
parking area with significant foot traffic, indicating that the snow accumulation had been there for
quite some time. For copies of medical records and bills, see Answer to Interrogatory numbers 9 and
IO. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
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REQUEST FOR PRODUCTION NO. 2: Please produce any and all documents which

support, or may support, your claims in this litigation.
RESPONSE TO REQUEST FOR PRODUCTJON NO. 2: See Response to Request for
Production No. 1. Plaintiffs reserve the right to supplement this answer, if necessary, prior to trial.
REQUEST FOR PRODUCTION NO. 3: Please produce any and all documents regarding
the subject matter of this litigation which have been prepared or maintained by any witness, or
potential witness.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: Plaintiffs are unaware of any
such documents. Plaintiffs reserve the right to supplement this answer, ifnecessary, prior to trial.
REQUEST FOR PRODUCTION NO. 4: Please produce any and all document, whicli you
may or will use at the time of trial

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: See Response to Request for
Production No. I.
REQUEST FOR PRODUCTION NO. 5: Please produce any and all statements, whether
written, recorded, or otherwise memorialized, made by any individual concerning the facts and
subject matter of this litigation.

RESPONSE TO REQUEST FOR PRODUCTION NO. 5: Plaintiffs are unaware of any
such documents. Plaintiffs reserve the right to supplement this answer. if necessary, prior to trial.
REQUEST FOR PRODUCTION NO. 6: Please produce copies of any and all written
correspondence and communications between you and any other person ( other than your attorney)
pertaining to the facts and subject matter of this litigation.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: Plaintiffs are unaware of any
PLAINTIFFS' RESPONSES TO FIRST SET OF fNTERROGATORJES AND REQUESTS FDR PRODUCTION OF
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such wntten communications. Plaintiffs reserve the right to supplement this answer, if necessary,
prior to trial.

REQUEST FOR PRODUCTJON NO. 7: Please produce any and all documents and tangible
things in your possession, custody, or control which concern the subject matter of this litigation and
which have not otherwise been requested or produced.

RESPONSE TO REQUEST FOR PRODUCTION NO. 7: None.

REQUEST FOR PRODUCTION NO. 8: Please produce any document upon which you rely
in your calculation of damages.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: We have not yet gathered this
infonnation. A signed medical release has been provided to you for this purpose. We request that
you provide our office with copies of all document~ you obtain with said release. Plaintiffs reserve
the right to supplement this answer, if necessary, prior to trial.
REOUESTFORPRODUCTION NO. 9:Please provideacopyofanydocurnent upon which

you rely in your claims of negligence.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: Plaintiffs are not in possession
of any such documents. Plaintiffs reserve the right to supplement this amwer, if necessary, prior to
trial.
DA TED this

_f day of May, 2010.

----~-i

( /

,,-~//~~-

. , -Penrod, Attorney forPlaintiffs

(~~-::-

~David
'

K.

~----------------- ----
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VERIFICATION

STATE OF IDA.HO

)
:ss

County of _ _ _ _ _ __
JoAn Ba!L being first duly sworn on her

and says:

Sh:o 1s the plaintiff in the above entitied matter. She has read the foregoing Plaintiffs
Responses to First Set of Interrogatories and

For Production ofDo:::uments. She knows

the contents thereof and the same is trne as she verily be!i eves.

ufjy

DATED this ~day ofM2y, 20i0.

SUBSCRIBED AND SWORN to before me this

(SEAL)

JAMIE KERBS
NOTA,?V PUBUC
STATE OF JDAHO

oflvfry, 2010.

C1r~ KvJr--)

NOT.itR Y PUBLYC FOR IDAHO
Residing in Po:a!ello
)
I
Commission ExDires: ~ f'i/1'1
"

I
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VERIFICATION

STATE OF IDAHO
:ss
County of

John Frederick Ball, being first duly sworn on her oalh, deposes and says
He is the plaintiff in the above entitled matter. He has read the foregoing Plaimiffs
Responses to Firs: Set oflnterrogatori es and Requests For Production of Documents. He !mows the
contents thereof and the same is true as he verily be.Ii eves.

SUBSCRIBED AND SWOR..N to before me this~- day of May, 20 l 0.

~ifits

JAMIE KERBS

NOTARY PUBLIC

1

- .....s....TA..,.T....E...o....F....,D....Ar-H..-0.........[
(SEAL)

.

);~~------

LI C FOR IDAH 0

esiding in Pocatello
Commission Expires:

3} VI Lf
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Things I was able to do before accident on Feb. 251h 2008
House work (now need busband to help with this)
Yard work (now husband does ii all)
Swam and water aerobics 4 or 5 times II week for a hour

(now not very often)

Drove a car all the tine ( now due to momentary blackouts I no longer trus1
mvself to drive this is one freedom I really miss)

Walk at least 3 or 4 miles II week baby sat great grand children occasionally
Q do not have the baJance or depth perception to walk that I bad before)
Delivered meals on wbeels on Mondays (to do this you have lo be able to move very fast
from ooe borne to another to get the meals lo the people on vour route in a two hour
period)

Worked at family history center on Tuesdays ( 1can no longer work there after the four
years as l have in the past because of mv hearing loss, double vision. and not
remembering I would not be able to help people on the computers)
Help teach fit and fall classes twice a week Otried going back jusl as one of the
participates several months after the accident but could not do hardly anv of the exercise
with out losing my balance and getting dizzy)
Volunteered A1 Senior Center CT

fusl. go and sing with the singing group sometimes}

Did visiting teaching once II month ( not aov more since I don 'l drive and do not
function well in the evenings)
Ward missionary

Other problems
Personalitv change J get upset very easy
No sense of smell (except for ll very puncbanl smell for many mooths.l Still have it once
in awhile but its not as strcmg)
Vea little sense of taste
Dizzy spells
Some loss of bearing
Very l.10$ble ol times trving to walk
Some speech problems al times
Need to have someone with me to drive and hold on to me or 1 use a walker because l do
have momentary blackouts or can stumble very easy
Stomach shakes for several months
Headaches at times
b.:hibi,

j·

a

Datc:_{d_u, · I Q
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BLAKE G. HALL
SAM: L. ANGELL
NELSON HALL PARRY TUCKER, P.A
490 Memorial Drive
P.O. Box 51630
Idaho Falls, ID 83405-1630
Telephone:(208) 522-3001
Facsimile: (208) 523-7254
Idaho State Bar Nos. 2434 & 7012

P. 2

';O,
/_'

Attorneys fot the City bf Blackfoot

IN THE DISTRICT COl"fRT OF THE SEVENTH mDICIA.L DISTRICT
OF THE STATE OF IDAHO, IN AND FOR TIIE COtJNTY OF BINGHAM
JOHN FREDERICK BALL and JOAN BALL~ :

Case No. CV-2010-328

Plaintiffs,
V.

THE CITY OF BLACKFOOT, JOHN DOES 1
tbru v,

REP~Y MOTION TO STRIKE
AFFIDAVITS OF FRED BALL,
JOAN BALL, JEANETTE
MER!RIFIELD AND SHAUNA
JlJSTESON

Defendant.
DEFENDANT, City of Blackfoot {"the City''), by and t11rough counsel of record, hereby
submit its Reply Memorandum Jn Support of Motion to Strike Affidavits of.Fred Ball, Joan Ball,
Jeanette Merrifield,'and Shauna Justeson as follows: .

.ARGUMENT
Plaintiffs' Response Is An Improper Attempt to Supplement And Argue The
Respective Affidavit Testimony.
First and foremost, Plaintiffs' counsel has responded to the City of Blackfoot's motion
through improper attempts to supplement and argue the strength of each of the affiants respective

R6l'LY MOTION TO STRIKE AJIFTPA VITS OF FREtl BAll, JOAN BALL, i:SANBm MERRJFIEU) .AND SHAUNA JUSTESON • 1
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testimony. Plaintiffs appear to improperly supplement the defective testimony via motion. There
is no foundation, for the purported supplementation and the Court should ignore such attempts.

Nonetheless, for the following reasons. the affidavit testimony should be stricken for the following
reasons set forth below.

1.

Affidavit of Fred Ball:

a.

Paragraph 3 & 4: Plaintiff apparently suggests 1:h:!t knowledge acquired after the event

in question is sufficient testimony for admissibility purposes. However, Plaintiffs' argument is

misplaced. Plaintiff suggests that the weather temperature can be readily detennioed by National
Weather Service archives. While tlu~ is true1 this fact does not qualify Mr. Ball to opine on what the
weather had done prior to and during the event in question. Plaintiffs' more appropriate approach
would be to file a motion seeking that tbis Court take judicial notice of the weather.

It is

inappropriate to allow Mr. Ball to present this unfounded testimony. Furthermore, Mr. Ball attempts

to argue the weather generally but is unable to describe the actual temperature at the time of the
incident. As such, Mr. Balls incomplete characterization of t11e weather is inappropriate and shoUld
be stricken. At best, :Mr. Ball would be able to testify that the weather was "cold" for example, but

he does not have the capacity to state what the weather was at the time of the accident and whether
the conditions were sufficient to trigger melting and :freezing at any given period of time.
b.

Paragraph 8:

:rv.fr. Ball's testimony exceeds a mere observation of the terrain but

attempts to argue that the terrain coupled with the alleged accumulation of snow would result in an
increase of snow melt. Plaintiffs' characterization of this testimony is far too simplistic, ignoring
the fact that he has ventured into expert testimony based upon scientific~ technical or other
specialized knowledge. Plaintiffs have failed to demonstrate that Mr. Ball has the requisite expert
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training to render such opinion.
c.

Paragraphs

9 & 10:

The type of shoes Mrs. Ball was wearing at the time of the

accident is irrelevant and should be stricken. The type of shoes Mrs. Ball was wearing does not
make her fall more or less likely as required by Rule 401. Moreover, Plaintiff has failed to identify
facts that would allow Mr. Ball to conclude that !v.1:rs. Ball's footwear had traction soles and such
testimony borders on expert testimony-which Mr. Ball's competency on this issue is questionable
at best. Finally, Mrs. Balls walking habits are irrelevant and Mr. Ball's testimony of the same is not

habit evidence. Habit evidence is specific, generally identifying an individuals regultir response; to
a repeated situation. There is no evidence to support a conclusion th.at Mrs. Ball was extra cautious
when walking outside in the winter months nor had she repeatedly responded to the same situation
on the date she fell. As such, statement$ regarding her wa.l.laug.babits and the caution she allegedly
takes when walking outside in the winter should be excluded.
2.

Affidavit of Joan Ball:
a.

Paragraphs 3 and 4: For the same reasons artitulated above, these paragraphs are

irrelevant and should be stricken.

b.

Paragraph 5:

Mrs. Ball's opinion that her :injuries were '"serious" is medical

testimony for which she is unql.ia.lified to render. Furthermore, she is unqualified to render causation
testimony given her lack of personal knowledge. Accordingly, this statement should be stricken.
C.

Paragraph 6:

This testimony is both speculative and self-serving. Without personal

knowledge of the accident, whether Mrs. Ball was cautio\15 is speculative at best. There is no
evidence that she used caution as she approached another individual who bad slipped. Fu.rt.her;
whether she had walked with caution on prior occasions is irrelevant as it docs not "make the
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existence of any fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence." Idaho R Evid. 401. Finally, Mrs. Ball's testimony
is self-serving and should be excluded, Idaho law is clear, a summary judgment affidavit must be

made on personal knowledge and not on information and belief. Posey v. Ford Motor Credit Co.,

141 Idaho 477, 483 1 111 P.3d 162, 168 (Ct. App. 2005). A conclu.sory, self-serving affida:vit, lacking
detailed facts and any supporting evidence, is insufficient to create a genuine issue of matorial fact.
Hansen v. United States, 7 F.3d 137, 138 (9th Cir. 1993). Mrs. Ball's affidavit testimony is a

conclusory, self-serving affidavit, lacking detailed facts or supporting evidence. Id. Accordingly,

striking Paragraph 6 is appropriate.
Affidavit ofJeanette Merrifield:

3.

a.

Paragraphs 3 and 5;

Despite Ms. Merri:field's beliefthat something is ''obvious"

does not make the fact true. Ms. Merrifield does not have personal knowledge of there being any
ice in the vicinity where Mrs. Ball fell As noted, a summary judgment affidavit must be made on
personal knowledge and not on information and belief. Posey, 141 Idaho at 483, 111 P.3d at 168.
Furthermore, com1sel is now attempting to augment and ola'ri.:fy Ms. Merri.field's testimony by
arguing that Ms. Merrifield was describing "black ice." There is no foundation for tlris testimony
nor is Ms. Merrifield qualified to opine on whether ice melt had been used in the area offue fall.
4.

Affidavit of Shauna Justesen:
a.

Paragraphs 2-4:

Plaintiff attempts to argue that the conditions ofthe sidewalks

in the weeks leading up to the accident is corroborative evidence pursuant to Rule 40 l. Plaintiffhas
failed to show how the condition& of the sidewalks in the weeks leading up to the accident, where

noone fell, has a tendency to make Mrs. Balls fall more or less probable. Furthermore, there is no
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foundation that Ms. Justesen is qualified to opine on whether ice melt had been used in the area.
Further, there is no evidence that what ice melt looks like is within the normal knowledge of the
average person. Finally, any conversations that Ms. Justeson may or may not have had with the City
of Blackfoot is irrelevant. Ms. Justeson simply states that the conversation took place prior to the
date of.Mrs. Ball's fall but fails to identify the exact date, time, location, method of contact, who she
spoke ·with, and other information required to lay sufficient foundation as to her purported
conversation. As such, the above statements should be striakem from Ms. Justeson's affidavit.
CONCLUSION

The City ofBlackfoot respectfully requests that this Court strike the portions ofthe affidavits
as outlined herein.
DATED this _j__ day ofNovember1 2010.
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CERTIFICATE OF SERVICE
I hereby certify that I served a true copy of the foregoing document upon the following this
_LdayofNovember, 2010, by hand delivery, mailing with thenecessarypostage affixed thereto,
facsimile, or overnight mail.

David K Penrod

MAGUIRE & PENROD
1414 E. Center
P.O. Box 4758

~] Mailing
[ ] Hand DeliveI)'
.pc:] Fax
[ ] Overnight Mail

Pocatello, ID 83205-4758

Fax: (208) 232-5181

L:\TBT\0186.375 BalllMSJ.MorSuikeA.ffidt1vits.R~ly.wpd
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*************************************************************************
IN THE SUPREME COURT OF THE STATE OF IDAHO

*************************************************************************
JOHN FREDERICK BALL and JOAN BALL,
Plaintiffs / Appellants
vs.
THE CITY OF BLACKFOOT, JOHN DOES I
THRUV,
Defendants I Respondents

----------~~----

)
)
)
)
)
)
)
)
)

SUPREME COURT # 38530-2011

CERTIFICATION OF
ADDENDUM TO
CLERK'S RECORD

I, SARAH STAUB, Clerk of the District Court of the Seventh Judicial District of the
State ofidaho, in and for the County of Bingham, do hereby certify that the above and
foregoing record in the above-entitled case was compiled and bound under my direction,
and is a true, full and correct record of the pleadings, documents and papers designated to be
included in the clerk's record by the Idaho Appellate Rule 28, the notice of appeal, any
notice of cross-appeal, and any designation of additional documents to be included in the
clerk's record.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said
th

court at Blackfoot, Idaho, this 9 day of June 2011.

****************************************************************
IN THE SUPREME COURT OF STATE OF IDAHO

****************************************************************
JOHN FREDERICK BALL and JOAN BALL,
Plaintiffs / Appellants
vs.
THE CITY OF BLACKFOOT, JOHN DOES I
THRUV,
Defendants / Respondents

)
)
)
)
)
)
)
)
)

SUPREME COURT# 38530-2011

CERTIFICATE OF SERVICE

I, SARA STAUB, Clerk of the District Court of the Seventh Judicial District of the State of
Idaho, in and for the County of Bingham, do hereby certify I personally served or mailed, by United
States mail, one copy of the addendum to clerk's record in the above-entitled case to each of the
attorneys of record, to wit:

Appellants Counsel:

Respondent's Counsel:

DAVID K. PENROD
POBOX4758
POCATELLO, ID 83205-4758

BLAKE HALL
PO BOX 51630
IDAHO FALLS, ID 83405-1630

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said court at
Blackfoot, Idaho, this 9th day of June 2011.

CERTIFICATE OF SERVICE

1

